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P-R-O-C-E-E-D-I-N-G-S1

9:58 a.m.2

CHAIRPERSON GRIFFIS: Good morning, ladies and3

gentlemen. The hearing will please come to order. This is the4

26th of March 2002 public hearing of the Board of Zoning5

Adjustment for the District of Columbia. My name is Geoff6

Griffis. I am the chairperson today.7

And joining me is our Vice Chair Ms. Anne Renshaw.8

Mr. Levy is with us representing the National Capital Planning9

Commission and we do anticipate one more Board Member, but we are10

going to start the morning session and they will join us perhaps11

when they come. Our other appointee will not be with us today as12

he was taken out of town on business.13

Copies of today's hearing are available -- rather14

the agendas are available for you. They are located to my left15

at the table. The table that you did enter -- by the door you16

entered into.17

Please be aware that these proceedings are being18

recorded. So, we must ask you to refrain from any disruptive19

noises or actions in the hearing room.20

When presenting information to the Board, speak21

into the microphone and state your name and home address before22

presenting your testimony. I will walk everyone through the23

technical difficulties that we often have when you're up at the24

table. So, don't worry about that.25
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All persons planning to testify either in favor or1

in opposition are to fill out two witness cards. These cards are2

located also at the table where you came in and they should be at3

the table in front of us. Upon coming forward to speak to the4

Board, please give those two cards to the recorder who is sitting5

to my right.6

The order and procedure at a special exceptions and7

variances today will be:8

1. First, statement and witnesses of the9

applicant;10

2. Second will be government reports including the11

Office of Planning and any other specific to cases;12

3. Third would be the report from the Advisory13

Neighborhood Commission;14

4. And, fourth will be parties or persons in15

support;16

5. Fifth would be parties or persons in17

opposition;18

6. And sixth, finally, we will have closing19

remarks by the applicant.20

Cross examination of witnesses is permitted by the21

applicant or parties.22

The ANC within which the property is located is23

automatically a party in the case.24

The record will be closed at the conclusion of each25
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case except for any material specifically requested by the Board.1

The Board and the Staff will specify at the end of the hearing2

exactly what is expected and the date when the persons must3

submit the evidence to the Office of Zoning.4

After the record is closed, no other information5

will be accepted by the Board.6

The Sunshine Act requires that the public hearing7

on each case be held in the open and before the public. The8

Board may, however, consistent with its rules of procedure and9

the Sunshine Act enter executive session during or after public10

hearing on a case for purposes of reviewing the record or11

deliberating on the case.12

The decision of the Board in these contested cases13

must be based exclusively on the public record. To avoid any14

appearance to the contrary, the Board requests that persons15

present not engage the members of the Board in conversation.16

I would ask everyone at this time to turn off any17

beepers or cell phones so that we don't disrupt any of the18

proceedings.19

And the Board will now consider any preliminary20

matters. Preliminary matters are those which relate to whether a21

case will or should be heard today such as requests for a22

postponement, continuance or a withdrawal or whether proper and23

adequate notice of the hearing has been given.24

If you are not prepared to go forward this morning25
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or if you believe that the Board should not proceed, now is the1

time to raise such a matter before I got to the general public2

I will ask Staff if they have any preliminary3

matters.4

MS. BAILEY: Mr. Chairman, members of the Board,5

good morning.6

CHAIRPERSON GRIFFIS: Good morning.7

MS. BAILEY: We do and it concerns the second case8

that's on the agenda, Application Number 16824 of Stanley B.9

Greenberg. The applicant has requested that that case be10

withdrawn.11

CHAIRPERSON GRIFFIS: Thank you very much and let12

me also welcome you and say good morning to you, Ms. Bailey, Mr.13

Nyarku who is sitting on your left, and Mr. Hart also Staff is14

sitting closest to me on my right.15

Yes, I think we'll accept that withdrawal, but let16

me just take a quick moment and indicate that the reason for17

withdrawal on this case although may not be precedent setting,18

but here is a neighbor who, in fact, had put an application19

together, began presenting, and found that there was opposition20

with his neighbors and had said at that hearing that he would21

withdraw if he could not alleviate the objection and that22

objection was not withdrawn and he has said and stood to his word23

he would not continue if his neighbors didn't want it. That's24

too bad. It may have been a nice design.25
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But, nonetheless, let us move on. Call the second1

case.2

MS. BAILEY: Mr. Chairman, Application Number 168533

of the National Association of Colored Womens Clubs, Inc.,4

pursuance to 11 DCMR 3104.1, for a special exception to allow a5

nonprofit organization under section 217 and 352, in a DC/R-5-D6

District at premises 1601 R Street, N.W. (Square 178, Lot 78.)7

All those wishing to testify please stand to take8

the oath. Please stand.9

Do you solemnly swear or affirm that the testimony10

you are about to give in this proceeding will be the truth, the11

whole truth, and nothing but the truth?12

PARTICIPANTS: Yes.13

MS. BAILEY: Thank you.14

CHAIRPERSON GRIFFIS: Good morning.15

MS. PRINCE: Good morning, Chairman Griffis and16

members of the Board. I'm Allison Prince with Shaw Pittman and17

I'm here today on behalf of the National Association of Colored18

Womens Clubs.19

We're here today in connection with a special20

exceptional application to secure permission to use the existing21

building at 1601 R Street for non-profit office purposes.22

As Dr. Patricia Fletcher the National President of23

the organization will testify today, all of the criteria24

necessary to satisfy the standards of Section 217 of the zoning25
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regulations have been met. Specifically, the building contains1

over 10,000 square feet of gross floor area and is a contributing2

building to the 16th Street historic district.3

Because of the low intensity use of the building,4

it will not have any adverse affects on neighboring properties.5

No goods or other merchandise will be created or sold from the6

premises. Finally, no additions or modifications to the exterior7

of the building are proposed.8

The application involves the organization's return9

to its historic home which it purchased in 1954 and occupied10

until 1970 before moving to another building on upper 16th11

Street. The building was rented out for private club purposes12

until the organization's recent return.13

Both the Office of Planning and ANC-2B support14

approval of the application and we are aware of no opposition.15

If the Board has no questions, I would like to16

proceed without further delay with our first witness, Dr.17

Patricia Fletcher.18

Allistair Gellatum an architect with OPX is also19

available to describe the recently completed renovation of the20

building should you find that necessary although the plans are21

not a part of the record and that would be for informational22

purposes only.23

If the Board has no questions, we'd like to proceed24

with the testimony of our first witness.25
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CHAIRPERSON GRIFFIS: Quick question. Is anyone1

else here for this case this morning? Not seeing any indication.2

Okay.3

I think we're -- anyone have any? Good.4

Let's proceed.5

DR. FLETCHER: Thank you for this opportunity.6

CHAIRPERSON GRIFFIS: There we are.7

DR. FLETCHER: Thank you. Thank you for this8

opportunity to address the Board of Zoning Adjustment.9

I am Patricia Fletcher and I am the 25th President10

of the National Association of Colored Womens Clubs. I live in11

Steubenville, Ohio. My degree is in Education Administration12

Specialist in Curriculum.13

Prior to that, being president, I was principal of14

Garfield International School and I taught at Franciscan15

University for eight years and Dayton University for eight years.16

I've had an opportunity to travel. As president17

one of the outstanding things, I had the opportunity to go to the18

50th United Nations as a voting delegate.19

Some of the things that I've had an opportunity to20

do in 2000, I had the Ohio Hall of Fame and 2001 Hall of21

Excellence.22

I have one son. He's a cardiologist. My daughter-23

in-law is a podiatrist and I have one granddaughter and she's the24

boss. She's six years old. My husband is an engineer.25
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Little bit about the history of the organization.1

We have been in Washington, D.C. for 106 years. We were2

organized by Josephine Pierre and we have 1,000 clubs in 383

states.4

Our name is the National Association of Colored5

Womens Clubs and Youth Affiliates. We are named that -- it's a6

historical name because that was what we were named when the7

organization was organized 106 years ago.8

Our membership is open to anyone that supports our9

goals. Our motto is lifting as we climb. We operate with five10

regions and we start at the local and work up to the state -- up11

to the national.12

We have had many things that have been packed.13

Washington, D.C., our first president Mary Church Terrell, they14

are now -- Hecht's Department Store is planning an annex. They15

had the ground breaking in 2001 and it will be dedicated in 2003.16

17

Another impact that our organization's had on18

Washington, D.C., we pay the mortgage for Frederick Douglass and19

we turned it over to the Park Service.20

The third thing -- impact that we've had here Mary21

Bethune, she has her counsel house. It's a historical site at22

1318 Vermont.23

So, you see, we have been in this city for 10624

years. We have owned three building. Our first building was at25
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12th and O Street. Then we bought 1601 R Street in 1954 and we1

moved to 1601 -- 5808 16th Street and now, we want to return --2

we have returned to 1601 R Street.3

And the purpose for us moving there was so that we4

could have more office space. We are electronically on line5

access. Our history is on public university and that's where our6

archive documents are.7

My role in NACWC as national president, I traveled8

extensively all over the 38 states that we have I have served9

four years which is the normal term, but due to our renovational10

program, I was elected for two more years and during my11

administration, we've established college campuses.12

We patented the project for Grandparents' Academy13

and we now have a Grandparents' Academy here in Washington, D.C.14

15

We were able to sell the property at 5808 16th16

Street. We established a partnership with Talidega College. We17

give two full-time scholarships and we have completed the18

renovation of 1601 during this administration.19

About the project, well, how did it start? Well,20

it started -- many days I stood there and prayed just to be able21

to renovate that building. That's how it started. We've had22

four presidents that had tried -- the building was empty for 1223

years and we had had four presidents trying to remodel this24

building and we were not able to obtain a loan because of our per25
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capita tax. Our organization functions solely on members paying1

what we call per capita taxes dues of $60.00 and it was very had2

to obtain a loan. But, we were able to raise $300,000 to3

renovate the building and we sold 5808 16th Street. So, we came4

up with around $7,000 as a down payment.5

We had to change our architect was one of the6

problems during the building and we have Olman & Partners.7

In 1999, 23 signed a contract with Riggs Bank and8

we have Tompkins Builders for our construction people.9

We started in 1999. We entered our building -- we10

had our dedication in October 2002.11

We had the problem -- we had problems with the12

construction. We had $100,000 change order because we had 58,00013

in structural. The building setting 12 years.14

Then we had 38,000 plumbing because, you know the15

code had changed since we had the permit and we had to put in16

copper piping. So, that was part of our problem and the project17

-- once we were in the building for six months, we had the Dupont18

Flood and yesterday, they just finished the flood. So, anyway.19

But, we had our dedication again in October and20

many of the neighbors were so happy and they were part of our21

dedication.22

Planned uses for the building, we have -- it our23

administration building for our 38 states. We have the24

Grandparents' Academy. We do national collaboration with the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

13

national presidents in D.C. We have monthly health -- wellness.1

We have High Tea Society for the high school students here in2

Washington, D.C.3

We were in the process of putting in a computer in4

our -- in our basement with Lockheed Martin when we had the5

flood. So, we will be trying to initiate the literacy program6

that we had planned there.7

We also hope to obtain some grant money to help us8

support these programs.9

Our need for special exceptions: A. The Standard10

for granting a special exception for a nonprofit use of an11

existing resident budgets are met by NACWC's use of this12

building. 2171, the building must be listed in the District's13

Inventory of Historical Site or must be located within the14

historical district of 10,000 square feet. The building at 160115

R Street, N.W. is a contributing building to the 16th Street16

historical district and is approximately 10,892.17

Two, use of the --18

CHAIRPERSON GRIFFIS: If I could interrupt you, I19

think we have that laid out in front of us.20

DR. FLETCHER: Okay.21

CHAIRPERSON GRIFFIS: Unless there's other things22

you want to walk through --23

DR. FLETCHER: No.24

CHAIRPERSON GRIFFIS: -- I think we have some quick25
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questions and then we go to that.1

I'll continue on with that, but there is enclosed2

in the submission by the applicant the certification of the3

historic and I think we just need to get into some of the4

specifics unless there's other things that you want talk --5

DR. FLETCHER: I'll just do my conclusion then.6

CHAIRPERSON GRIFFIS: Very good. Thank you.7

DR. FLETCHER: In sum, our project met all the8

necessary requirements for a special exception. NACWC is9

delighted to be back in our historical headquarters at 1601 R10

Street and we look forward to making a positive and beneficial11

contribution to the neighborhood.12

Thank you.13

CHAIRPERSON GRIFFIS: Thank you very much and let14

me just say it is an impressive history of your organization and15

we're honored to have you here today and not to mention the16

structure itself is quite an impressive structure and no17

construction job goes without some joys and tribulation. So, we18

wish you well with that.19

Now, let us get to the specific pieces of the case20

for the special exception. I think that there were some, in my21

mind, just some question of use. You brought it up again in22

terms of this will be primarily the administrative offices as23

you've indicated for 38 states for the organization.24

Let me also see if I'm correct that the full name25
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actually includes "and Youth Affiliates."1

DR. FLETCHER: That's not officially.2

CHAIRPERSON GRIFFIS: I see.3

DR. FLETCHER: Our official name is the National4

Association of Colored Womens Clubs, Incorporation.5

CHAIRPERSON GRIFFIS: Okay. Okay. Can you speak6

briefly to -- you indicated in the submissions the -- the health7

and wellness, also the training, and the mentoring programs.8

DR. FLETCHER: Yes.9

CHAIRPERSON GRIFFIS: Those are functioning within10

the building. They're not -- they are the primary use. They're11

not the primary use.12

DR. FLETCHER: They're not the primary use. The13

training program was for computers that we were trying to14

establish and it would be a program where we would have youth15

come in for training on the computer.16

CHAIRPERSON GRIFFIS: Yes.17

DR. FLETCHER: The wellness program is a program18

that we worked out for just Dupont Circle where we'd have a nurse19

there to check blood pressures and that type thing and that20

doesn't address lots of people.21

CHAIRPERSON GRIFFIS: How do you get that22

clientele?23

DR. FLETCHER: This is with the Adventist Health24

Care.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

16

CHAIRPERSON GRIFFIS: Okay.1

DR. FLETCHER: And Katherine Brady is the outreach2

person for that program.3

CHAIRPERSON GRIFFIS: Okay. So, they have the4

program. They'll be utilizing the space there.5

DR. FLETCHER: Yes. Yes.6

CHAIRPERSON GRIFFIS: And that's on, you know,7

seven days a week, five days a week?8

DR. FLETCHER: No. No. No, that's once a month.9

It's a volunteer thing --10

CHAIRPERSON GRIFFIS: I see.11

DR. FLETCHER: -- on once a month.12

CHAIRPERSON GRIFFIS: I see.13

DR. FLETCHER: No.14

CHAIRPERSON GRIFFIS: So, these are actually15

special programs --16

DR. FLETCHER: Yes.17

CHAIRPERSON GRIFFIS: -- that are going to happen18

within the organization itself?19

DR. FLETCHER: Yes.20

CHAIRPERSON GRIFFIS: As part and parcel of the21

administrative building --22

DR. FLETCHER: Yes.23

CHAIRPERSON GRIFFIS: -- you'll utilize those kind24

of spaces.25
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DR. FLETCHER: Yes.1

CHAIRPERSON GRIFFIS: I see. Okay. The other2

piece that I have right now, let me turn it over to the other3

Board Members for questions, is you did indicate that the4

architect was here. I don't think we need to walk through the5

plans. We may change our mind on that, but being that one of the6

tests is the 10,000 square feet, I think we would just want in7

the record some documentation that established that.8

You have indicated that is -- it is above 10,0009

and I don't have it right in front of me, but I think it's 10,30010

-- 10,892 square feet. So, if we just get that submitted to the11

record.12

MS. PRINCE: Yes. In a statement? Excuse me. A13

statement from the architect on the record right now, would that14

be acceptable or we can do it in writing after the hearing?15

CHAIRPERSON GRIFFIS: Let's see how it rolls. We16

may just have that submitted into the record at some point.17

MS. PRINCE: That's fine.18

CHAIRPERSON GRIFFIS: I mean I -- the statement of19

the architect, I hold at the same level as the statement20

submission.21

MS. PRINCE: Yes.22

CHAIRPERSON GRIFFIS: So, we have that in front of23

us.24

MS. PRINCE: Yes.25
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CHAIRPERSON GRIFFIS: Any other questions at this1

time? Mr. Levy.2

MEMBER LEVY: Just to follow up, Mr. Chair, on your3

line of questioning. So, the wellness program, Dr. Fletcher, is4

-- you said it's one nurse and it's once a month and --5

DR. FLETCHER: Once a month. Yes.6

MEMBER LEVY: -- it's some kind of a walk-in --7

DR. FLETCHER: Yes.8

MEMBER LEVY: -- neighborhood oriented --9

DR. FLETCHER: Yes.10

MEMBER LEVY: -- program. I'm just trying to get a11

handle on these uses. How would -- the Computer Literacy12

Program, what is that envisioned as?13

DR. FLETCHER: Well, what we're doing is just14

working with schools and this would just be something to meet15

needs of a school.16

MEMBER LEVY: Right.17

DR. FLETCHER: We're a service organization and18

that's what we -- that's what our organization is all about19

trying to improve use life and we do have youth affiliates and20

our program is from five to 18. That's the -- that's what we21

address and so, the computer program would just be simply22

offering the service as a community. We go to a school. Sign up23

one school and just maybe train some of the students that need24

additional help or a student that wouldn't have this type of25
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equipment available.1

MEMBER LEVY: Right. I mean is it one computer or2

is it 20 computers? Is it a classroom?3

DR. FLETCHER: It's like -- we'd set up like a4

mini-classroom and it would be ten at the most.5

MEMBER LEVY: And how often would you envision6

that?7

DR. FLETCHER: Maybe once a week. Because we'd8

have -- you'd have -- you know, you'd have to get into maybe a9

bus bringing them and a bus taking them back. That would be --10

it would be no parking or anything like that involved in this.11

MEMBER LEVY: Right. And I'd like to continue, Mr.12

Chair, if we can just get a handle on the uses if that's13

acceptable.14

Okay. So, then, Dr. Fletcher, there's also a15

Grandparents' Mentoring Academy?16

DR. FLETCHER: That is something that's in our 3817

states and that would be -- we have a club here. In fact, we18

have four clubs here in Washington, D.C. and that would --19

MEMBER LEVY: It's at separate locations?20

DR. FLETCHER: Yes. This would be their project.21

It's one of their projects because as I said, we have 2022

Grandparents' Academies throughout the United States and what23

this would be maybe like once a year they would come from various24

parts of the state because this is the national office.25
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MEMBER LEVY: So, is that just administered at this1

office or --2

DR. FLETCHER: Primarily just administered.3

MEMBER LEVY: And then once a year, there would be4

an event --5

DR. FLETCHER: Right.6

MEMBER LEVY: -- of some --7

DR. FLETCHER: Yes.8

CHAIRPERSON GRIFFIS: Ms. Renshaw.9

MEMBER LEVY: Thanks.10

CHAIRPERSON GRIFFIS: You're welcome.11

VICE CHAIRPERSON RENSHAW: Good morning.12

DR. FLETCHER: Good morning.13

VICE CHAIRPERSON RENSHAW: I enjoyed your14

presentation --15

DR. FLETCHER: Thank you.16

VICE CHAIRPERSON RENSHAW: -- about the history of17

your organization and the building. You are certainly a very18

well known and well respected organization.19

DR. FLETCHER: Thank you.20

VICE CHAIRPERSON RENSHAW: You had mentioned in the21

uses. I'm just dovetailing on what my colleague, Mr. Levy, has22

asked you. You had mentioned the administration for your23

organization is the primary use of this building.24

DR. FLETCHER: Yes.25
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VICE CHAIRPERSON RENSHAW: For that, you have two1

employees no more than?2

DR. FLETCHER: Right. We have two.3

VICE CHAIRPERSON RENSHAW: Two employees.4

The grandparents' program is on-site or off-site?5

DR. FLETCHER: It's off-site.6

VICE CHAIRPERSON RENSHAW: Off-site.7

DR. FLETCHER: Yes.8

VICE CHAIRPERSON RENSHAW: All right.9

DR. FLETCHER: It's the Washington and Vicinity.10

VICE CHAIRPERSON RENSHAW: Okay. And that's part11

of the work of the two employees that you have?12

DR. FLETCHER: No. No, it's under the Vicinity13

Club. It's not part of the administrative staff.14

VICE CHAIRPERSON RENSHAW: And the Vicinity Club is15

housed in this building?16

DR. FLETCHER: No. No.17

VICE CHAIRPERSON RENSHAW: It isn't?18

DR. FLETCHER: No, none of the clubs are housed in19

the building. They just simply meet there maybe once a month or20

twice a month.21

VICE CHAIRPERSON RENSHAW: Got it. All right.22

DR. FLETCHER: And it's like, you know.23

VICE CHAIRPERSON RENSHAW: So, you have the24

Computer Literacy Program where you go to the schools. The25
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schools do not come to you?1

DR. FLETCHER: No. We -- no, the ten --2

VICE CHAIRPERSON RENSHAW: The ten young people?3

DR. FLETCHER: The ten young people will come to4

the building.5

VICE CHAIRPERSON RENSHAW: Will come to the6

building?7

DR. FLETCHER: Right. Right.8

VICE CHAIRPERSON RENSHAW: All right. And that's9

going to be on a weekly program?10

DR. FLETCHER: Yes, one weekly program. Yes.11

VICE CHAIRPERSON RENSHAW: One weekly program, ten12

at the most.13

DR. FLETCHER: Yes.14

VICE CHAIRPERSON RENSHAW: And it's going to run15

for how long and then do you pick up another school after that?16

DR. FLETCHER: No. Oh, you mean after we finish?17

VICE CHAIRPERSON RENSHAW: Yes.18

DR. FLETCHER: I cannot answer that because we19

haven't -- it's a pilot program and I don't know. Once we do one20

school, you know, maybe we'll stay at that one school. So, it21

just depends on how long it takes. It's a pilot program for us.22

As I said, we've been in the building a year and we're just23

starting these program. So, I don't really know, but we will24

just work with like ten students.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

23

VICE CHAIRPERSON RENSHAW: So, you will adding on1

an instructor for the ten students?2

DR. FLETCHER: Right.3

VICE CHAIRPERSON RENSHAW: All right.4

DR. FLETCHER: One person.5

VICE CHAIRPERSON RENSHAW: Okay. Then you had6

mentioned earlier what I heard to be a high school society --7

DR. FLETCHER: Right.8

VICE CHAIRPERSON RENSHAW: -- program?9

DR. FLETCHER: What this is it's a High Tea10

Society. It's been featured here in Washington, D.C. and Judge11

Terrell is the sponsor for this program and what we will do is12

give these young ladies an opportunity. It's called -- it's13

named after our first president Mary Church Terrell and so, we14

would give them the opportunity to meet in our building because15

it's such a historical thing for them and they have tea and they16

put on their gloves and it's just a little social function that17

would meet like on Saturday afternoon once a month.18

CHAIRPERSON GRIFFIS: But, high tea can get pretty19

out of control as far as I understand. That's been my experience20

--21

VICE CHAIRPERSON RENSHAW: Our Chair doesn't really22

know about high teas. We do. We do.23

In Ms. Prince's submission to the Board, she24

mentions on page five as the neighborhood previously accommodated25
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parking for the private club that had used your property --1

DR. FLETCHER: Yes. Yes.2

VICE CHAIRPERSON RENSHAW: -- for a period of time.3

DR. FLETCHER: Yes.4

VICE CHAIRPERSON RENSHAW: With a potential5

occupancy of 180 she said, it can reasonably accommodate the6

lower intensity parking needs of the non-profits.7

DR. FLETCHER: Right.8

VICE CHAIRPERSON RENSHAW: You had mentioned the9

possibility of bus use -- busing young people into your site and10

having to bus them back.11

DR. FLETCHER: Yes.12

VICE CHAIRPERSON RENSHAW: Where is the bus going13

to park? The neighborhood that is a congested area and with no14

parking around, how are you going to handle that?15

DR. FLETCHER: We have a driveway right there.16

They would simply drop the students off and the stairway that17

takes them into the basement is right there. So, it wouldn't be18

a matter of parking a bus. It would be a matter of drop off and19

pick up.20

VICE CHAIRPERSON RENSHAW: So, there wouldn't be a21

bus --22

DR. FLETCHER: There wouldn't be a bus there23

waiting for the students.24

VICE CHAIRPERSON RENSHAW: All right.25
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DR. FLETCHER: So, no, it wouldn't be that and as1

we said before this is a -- the usage of parking with the Metro2

and the bus, we certainly -- it's a much -- our building now the3

use 180 private club, this is really -- a really a small scale4

type of use for parking.5

VICE CHAIRPERSON RENSHAW: Yes. There is the6

proposal for an apartment for some quarters on the top floor.7

DR. FLETCHER: Oh, no, it's in the building. It's8

just on the top floor. Our organization -- the presidents are9

nominated from all over the country. The two previous presidents10

were from Alabama. The other one was from New Jersey. I live in11

Steubenville. What they do they always provide a quarters at the12

top of the building. I come here approximately once a month and13

once a month, that's where I stay.14

So, that's why they do that. Because the next15

president might be from Illinois or New York.16

VICE CHAIRPERSON RENSHAW: Yes.17

DR. FLETCHER: And it's just accommodation when18

you're here and like I said I --19

VICE CHAIRPERSON RENSHAW: For the president?20

DR. FLETCHER: For the president's use only.21

VICE CHAIRPERSON RENSHAW: Or an officer?22

DR. FLETCHER: Right. Yes.23

VICE CHAIRPERSON RENSHAW: All right. Thank you.24

Mr. Chair.25
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CHAIRPERSON GRIFFIS: Yes, thanks. So, I think1

what's happening here is the Board is just trying to get a handle2

on --3

DR. FLETCHER: Yes.4

CHAIRPERSON GRIFFIS: -- the program that's going5

into this building. Because I think what they're seeing is6

one/two employees, a very large building, and then a lot of talk7

of programs.8

What my understanding is that these programs are9

obviously directly related to the association and the mission of10

the association.11

DR. FLETCHER: Right.12

CHAIRPERSON GRIFFIS: And actually what I'm hearing13

is that there's a lot of utilization of the spaces and the rooms14

in the building --15

DR. FLETCHER: Yes.16

CHAIRPERSON GRIFFIS: -- for perhaps particular17

programs that are organized outside.18

DR. FLETCHER: That's right.19

CHAIRPERSON GRIFFIS: But, will come in and those20

uses and those groups are in line with the association's21

direction and purpose.22

DR. FLETCHER: Yes.23

CHAIRPERSON GRIFFIS: But, it does bring up the24

question of you have two employees running the business of the25
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association, that entire building. Am I correct that --1

DR. FLETCHER: Yes, that's correct.2

CHAIRPERSON GRIFFIS: Okay.3

DR. FLETCHER: That's correct. We have two full-4

time people in the building.5

CHAIRPERSON GRIFFIS: Yes.6

DR. FLETCHER: And they actually operate the day-7

to-day building and then the programs that we have coming in are8

just like maybe once a week or once a month or I'm there like9

once a week -- I mean once a month.10

CHAIRPERSON GRIFFIS: So, is it --11

DR. FLETCHER: I fly from Pittsburgh here once a12

month.13

CHAIRPERSON GRIFFIS: It's fairly fair to say then14

the two employees in the association would have their offices.15

DR. FLETCHER: Oh, yes.16

CHAIRPERSON GRIFFIS: And then conceivably there17

will be other meetings happening within the building in the18

larger rooms that were created.19

DR. FLETCHER: Yes. Yes.20

CHAIRPERSON GRIFFIS: And they would, you know,21

come and go, but the two employees are obviously running the22

association. So, you're almost -- well, I won't go any further23

than that.24

Okay. I think I have a good handle on that.25
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Let me ask Ms. Prince your representative today.1

First of all, on the submission on page five, item five, there2

was an indication as under Section 217 that any addition or3

modification to the exterior, et cetera and you've stated that4

all previous modifications to the building have received5

necessary BZA approvals. Did you have those --6

MS. PRINCE: No, HPRB approvals that should say.7

CHAIRPERSON GRIFFIS: That should say HPRB.8

MS. PRINCE: HPRB. I'm sorry.9

CHAIRPERSON GRIFFIS: Indeed. Now, I'm looking at10

also your appendix D I believe it is. Although, I'm never quite11

sure if it's on top or below. The C of O which indicates the12

club for private 180 seats which has been talked about. Would13

that have needed the BZA approval?14

MS. PRINCE: No, private club is a permitted use --15

CHAIRPERSON GRIFFIS: Okay.16

MS. PRINCE: -- in the zone. But, we really aren't17

a private club.18

CHAIRPERSON GRIFFIS: No. No. No, I understand19

that. Just getting to the history and that has nothing to do20

with where we are now.21

MS. PRINCE: Exactly.22

CHAIRPERSON GRIFFIS: But, I just want to get23

clarification on that.24

MS. PRINCE: No, that's a matter of right use.25
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CHAIRPERSON GRIFFIS: Okay. Anything else?1

Questions at this point?2

VICE CHAIRPERSON RENSHAW: Yes, just back to3

parking again. One of the sensitive issues across the city I4

think.5

I note in the photographs that Ms. Prince included,6

this is under Tab C in her submission which is Exhibit Number 20,7

that you have a circular driveway. Is that correct?8

MS. PRINCE: Yes.9

VICE CHAIRPERSON RENSHAW: A circular driveway and10

that is -- do you allow parking -- one of your employees park11

there or --12

MS. PRINCE: One of the employees park there.13

Because she takes the other employee back and forth.14

VICE CHAIRPERSON RENSHAW: Okay. So, is there15

restricted parking out in front of your building?16

MS. PRINCE: Yes.17

VICE CHAIRPERSON RENSHAW: But, there is no parking18

in front of the building? Restricted parking?19

MS. PRINCE: There is -- they have a sign and you20

can park a various different times --21

VICE CHAIRPERSON RENSHAW: Oh, I --22

MS. PRINCE: -- in front of the building. Do you23

mean in the street in front of the building?24

VICE CHAIRPERSON RENSHAW: Yes, in the street.25
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MS. PRINCE: Oh, no, you can park in the street in1

front of the building.2

VICE CHAIRPERSON RENSHAW: So, you can park right3

in front?4

MS. PRINCE: Yes.5

VICE CHAIRPERSON RENSHAW: Good. Thank you. I6

didn't know from what I saw in the picture whether that was7

restricted parking only for your organization, but it's not.8

MS. PRINCE: No.9

VICE CHAIRPERSON RENSHAW: Good. Thank you.10

CHAIRPERSON GRIFFIS: And, of course, being the11

historic building, there would not be the parking requirement or12

it would be waived. But --13

MS. PRINCE: We have a waiver.14

CHAIRPERSON GRIFFIS: Yes, indeed.15

MS. PRINCE: Yes.16

CHAIRPERSON GRIFFIS: Okay. Anything else?17

MEMBER LEVY: Just sort of a quick follow up on a18

line of questioning from the Chair and it seems to me looking at19

the intensity of the use is that the building -- the majority of20

the building will be unoccupied most of the time. Is that how21

you would characterize it, Dr. Fletcher?22

DR. FLETCHER: Yes, this building is for our23

organization. It's for our members and our members visit all --24

you know, they come all the time, but it -- it doesn't -- they're25
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not there parking. They just come to visit.1

So, the building is -- it's a historical. We've2

always had a building. Like I said 106 years, we've always had3

a building.4

MEMBER LEVY: Right.5

DR. FLETCHER: And it's just our headquarters.6

MEMBER LEVY: Right.7

DR. FLETCHER: And so, you know, we would like it8

very much if our building could stay empty, you know. That's --9

we just want it to be a service building to have meetings, to10

have the type of training, the wellness, the whatever that11

focuses on our motto "Lifting as we climb. Making life better12

for women, children" and we also have men now. We had started13

with the young boys.14

MEMBER LEVY: Yes.15

DR. FLETCHER: So --16

CHAIRPERSON GRIFFIS: Well, that's a whole17

different case right there.18

DR. FLETCHER: Well, to tell you the truth, we19

figured we needed some young boys for our girls to marry. So, we20

thought we'd grow them.21

MEMBER LEVY: And they come there to High Teas.22

So, I mean would you anticipate that the building -- I mean how23

would it be furnished? As primarily sitting rooms or some24

meeting rooms?25
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DR. FLETCHER: It's furnished. We have -- or the1

first floor is the living room and the foyer and the offices. On2

the second floor, we just have a baby grand piano because well,3

this is the social part. The third floor is more of a historical4

room where our archives is. The fourth floor is where we hope to5

have, you know, we can have like a media center for different6

type things and the fifth floor is occupied with the president's7

floor.8

The basement is a complete finished basement with9

a, you know, the dishwasher and refrigerator and two bathrooms10

and two exits and so, we can accommodate any type of training11

that we'd want to do for young people or for our people when12

they're here in town.13

Once a year, our organization does hold a meeting14

here and it's at a hotel though. It's not at our building.15

VICE CHAIRPERSON RENSHAW: What is the occupancy16

limit on your building? Do you know?17

DR. FLETCHER: No, I don't.18

VICE CHAIRPERSON RENSHAW: Ms. Prince?19

MS. PRINCE: I suspect based on the square footage,20

it's the 180 that was approved for the private club.21

VICE CHAIRPERSON RENSHAW: The 180 for the club.22

CHAIRPERSON GRIFFIS: If there's not anything23

further, I think we can move on with this.24

As was stated in the beginning, there is no25
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opposition on this case. So, let us go to the Office of Planning1

and I think we don't need to go -- walk through every detail. If2

summary is easily done, I think that would be appropriate, but it3

was obviously a very well crafted report to the Board.4

So, we'll welcome our Office of Planning5

representative.6

MR. WARD: Good morning, Mr. Chair. John Ward,7

Office of Planning.8

The Office of Planning support the application and9

be a pleasure, we'll stand on the record.10

CHAIRPERSON GRIFFIS: I think that's good.11

Is there any questions of Office of Planning by the12

applicant? Board Members, any questions of the Office of13

Planning? I think it was very straightforward and obviously, the14

support is there.15

Let us go down. We also have if I'm not mistaken16

the report from the ANC-2B which came into us this morning and I17

have just briefly looked at it, but others will correct me I'm18

sure. March 19, 2002 and they indicate enthusiastically19

supporting this application and I think it all looks in order for20

the great weight that we shall give it.21

Ms. Renshaw, do you see that also?22

VICE CHAIRPERSON RENSHAW: Yes, that is correct. I23

was just scanning this letter that we've received for the number24

of commissioners who voted and the letter states that seven of25
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seven commissioners were attendance, a quorum and the motion was1

approved unanimously.2

CHAIRPERSON GRIFFIS: Great and before we do give3

that great weight, we will have to waive our rules and accept4

that report which if there's any opposition that can be indicated5

now. If not, I'd take that as a consensus. Okay.6

I am not having any other indication of government7

reports at this time.8

Is there anyone who has shown up to testify for9

this application which is before us, The National Association of10

Colored Womens Club, Inc. Very well. I'm not seeing a rush to11

the table.12

We'll continue on and give you an opportunity for13

any closing remarks that you might have or questions from the14

Board.15

Nothing at this time?16

MS. PRINCE: No, we would just ask for a quick17

decision if possible and thank you for your time today.18

CHAIRPERSON GRIFFIS: Great. Sure. And so your19

bench decision summary order is being requested.20

Anything further, Board Members? Any other issues21

to be handled, questions, comments?22

Very well then. I would move that we approve23

Application 16853, The National Association of Colored Womens24

Clubs, Inc. for special exception to allow the non-profit25
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organization under section 217 and 352 at premises 1601 R Street,1

N.W.2

VICE CHAIRPERSON RENSHAW: Second.3

CHAIRPERSON GRIFFIS: Thank you, Ms. Renshaw.4

I'll speak briefly to the motion and I think it's5

fairly clear the testimony today and the submissions that the6

test for the special exception has been made. We've gone through7

the criteria in 217 in terms of the historic designation. Also,8

the 10,000 square feet. I think we have had adequate and9

sufficient discussion of the actual program.10

I think as coming out and I think as I stated,11

there was some issue of nonprofit organization and what does that12

-- how is that defined which it is in the regulations which I13

think the Board Members looked at, but also in terms of the14

program and potential impact to the surrounding area, the15

neighborhood -- the adjacent neighbors.16

I think clearly -- well, directly there was no17

adverse impact evidenced to us in the record and I think walking18

through this it's clear that this will be, in fact, an asset to19

the area and most especially my personal opinion, but to an20

amazing building and we are happy to see that something -- a21

renovation going on there and actually use being put to a -- a22

building of such prominent stature on 16th Street.23

I will allow anyone else to speak to that motion if24

they need. Very well not seeing any indication, I would ask for25
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all those in favor signify by saying aye.1

(Ayes.)2

CHAIRPERSON GRIFFIS: Any opposed? Very well,3

we'll as the Staff to record the vote.4

MS. BAILEY: The vote is recorded as 4-0-1 to5

approve the application. The motion was made by Mr. Griffis.6

Ms. Renshaw second. Mr. Levy and Mr. Parsons in agreement. Mr.7

Etherly is not present today.8

And is that a summary order, Mr. Chairman?9

CHAIRPERSON GRIFFIS: I believe it is.10

MS. PRINCE: Thank you for your time.11

CHAIRPERSON GRIFFIS: Thank you very much.12

DR. FLETCHER: Thank you.13

CHAIRPERSON GRIFFIS: Thank you, Dr. Fletcher and14

good luck.15

DR. FLETCHER: Thank you.16

CHAIRPERSON GRIFFIS: That was the 100 year flood17

in Dupont. Wasn't it? So, you don't have to worry about that18

happening again.19

DR. FLETCHER: I hope not. We had to be initiated20

I guess.21

CHAIRPERSON GRIFFIS: Good. Also, Ms. Prince, let22

me just reiterate. We would -- we'll accept the documentation23

just on the square footage.24

MS. PRINCE: Right.25
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CHAIRPERSON GRIFFIS: As part of that and then1

we'll send this out. Thank you.2

At this time, I'd appreciate everyone's patience.3

We're going to need to take five minutes and then we're going to4

call the next case. The next case is the application of Rock5

Creek International School, 16855. I am assuming most are here6

for that and we will proceed with that as I say in five minutes.7

Thank you.8

(Whereupon, at 10:37 a.m. off the record until9

10:46 a.m.)10

CHAIRPERSON GRIFFIS: Okay. If Staff is ready.11

Board Members. I think we can resume and I appreciate that12

opportunity.13

Why don't we call the next case?14

MS. BAILEY: Application Number 16855 of Rock Creek15

International School, pursuant to 11 DCMR 3104.1, for a special16

exception to modify Condition No. 2 of BZA Order No. 16424, to17

include a 6th grade for a private school and a child development18

center. The application seeks relief from section 206 and19

section 205. The property is located in an R-1-B District at20

premises 4470 Q Street, N.W. (Square 1363, Lot 980).21

All those wishing to testify please stand. Please22

stand. Raise your right hand.23

Do you solemnly or affirm that the testimony you24

are about to give in this proceeding will be the truth, the whole25
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truth, and nothing but the truth? Please how do you respond?1

PARTICIPANTS: I do.2

MS. BAILEY: Thank you.3

CHAIRPERSON GRIFFIS: Thank you all very much.4

MS. BAILEY: Mr. Chairman.5

CHAIRPERSON GRIFFIS: Yes.6

MS. BAILEY: There are two requests for party7

status in this case.8

CHAIRPERSON GRIFFIS: Indeed. Okay. We have a9

couple of things to get through and then I think we'll take on10

the party -- well, actually -- okay.11

Okay. Sorting out some of the legal issues12

on this I think we'll get further.13

But, first, Board Members, I just need to make a14

very brief disclosure on this. I actually attended college with15

Mr. Dixon who has put an application in for party status and I16

would further indicate that I did receive my recollection is17

several months ago or some time ago a phone call from Mr. Dixon18

regarding the process of this and the statement from Mr. Dixon19

was that he was concerned that this -- there were changes being20

made to the Rock Creek International School that were not going21

through the Board of Zoning Adjustments. I did not have any22

knowledge of the specifics of the case at that time nor did we23

discuss them and indicated that he should talk to the office here24

and I did refer him to Mr. Nero and to Mr. Hart and that was the25
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last contact we had on this.1

But, I would take comments and I avail myself to2

continue. I clearly believe that I can continue on in this case3

and hear it impartially, but will hear comments.4

MEMBER PARSONS: No objection.5

MEMBER LEVY: So, let me just clarify. Mr. Chair,6

you received a telephone call. I guess I would just ask what7

kind of detail, if any, did you discuss that might be relevant to8

the case?9

CHAIRPERSON GRIFFIS: Yes, quite frankly, I don't10

remember any detail. There was -- what was related to me was11

that there were some community concern about the school and that12

directly stated that the school was changing their configuration13

without any approvals and there may have even been talk of a14

modification of an order without going through the BZA.15

Having not known the specifics of the case, I16

clearly indicated that that wouldn't be possible. That it would17

-- it would be my understanding if there were modifications that18

required relief or some sort of review, that it would be coming19

to the Board and that's why I did, in fact, refer him to Staff so20

that he might get clarification on what the process and where it21

was in schedule.22

MEMBER LEVY: Okay.23

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I don't24

have any difficulty with your remaining on this case.25
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CHAIRPERSON GRIFFIS: Thank you, Ms. Renshaw.1

Mr. Levy?2

MEMBER LEVY: I'm okay as well.3

CHAIRPERSON GRIFFIS: Okay. Let me ask the4

applicant representative.5

MR. EPTING: No problems.6

CHAIRPERSON GRIFFIS: No objection? And what I'll7

ask is the people that have applied for party status if they want8

to come forward and speak to that.9

Sir, yes, do you want to come up?10

Could I just ask you to give us your name and11

address please?12

MR. STAROBA: My name is Frank Staroba. I live at13

4503 MacArthur Boulevard, N.W. in a house that adjoins Hardy14

Recreation playing fields and is 500 feet from the school.15

CHAIRPERSON GRIFFIS: Okay. And do you have a16

letter submitted to request party status?17

MR. STAROBA: Yes.18

CHAIRPERSON GRIFFIS: Okay.19

MR. STAROBA: It was -- it was request -- it was20

submitted within two weeks of your --21

CHAIRPERSON GRIFFIS: Right. If I'm correct, it's22

Exhibit 28 and it's from the Hardy, Inc.23

MR. STAROBA: That's correct.24

CHAIRPERSON GRIFFIS: Correct?25
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MR. STAROBA: Yes.1

CHAIRPERSON GRIFFIS: Okay. Did you have any2

comments on that?3

MR. STAROBA: Is it appropriate for me to rehearse4

what's in the letter?5

CHAIRPERSON GRIFFIS: No, let me just be clear.6

All I'm asking you for is comments in terms of my disclosure on7

this case.8

MR. STAROBA: Oh, no, I'm perfectly happy with your9

continuing to chair.10

CHAIRPERSON GRIFFIS: Okay. Great.11

Then let's proceed and let's take up party -- oh,12

I'm sorry.13

MS. BRACKETT: Yes. Yes.14

CHAIRPERSON GRIFFIS: Yes, did you want to?15

MS. BRACKETT: Yes. My -- is this right?16

CHAIRPERSON GRIFFIS: Yes.17

MS. BRACKETT: My name is Linda Brackett. I live a18

block away from the school and I'm very active with the Hardy19

Recreation Center, the Hardy neighborhood.20

CHAIRPERSON GRIFFIS: Correct. And you have a21

request for party status also?22

MS. BRACKETT: Yes. Yes.23

CHAIRPERSON GRIFFIS: Okay. And did you have a24

comment on --25
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MS. BRACKETT: On your continuing?1

CHAIRPERSON GRIFFIS: Yes.2

MS. BRACKETT: I have no problem.3

CHAIRPERSON GRIFFIS: Okay. So, not seeing any4

objection, I think we can move forward on this and not take5

anymore time on it. If -- let me just reiterate though that this6

would be the time to voice any opposition. Otherwise, we're7

fully prepared to roll. In which case, a couple more seconds of8

deliberation and thought and we're going to go then.9

Let's bring -- let's get to party status and I10

would ask those to return to the table and Board Members if you11

would not mind getting in front of you the request letters and12

let us take Friends of Hardy, Inc. first.13

Are there any questions on the letter? My14

indication it's the March 11, 2002 Exhibit Number 36. The Hardy15

Recreation Center adjoins the property which is adjacent to the16

school.17

They've indicated their representation and they're18

indicating impact.19

How many members are in the Friends of Hardy? Do20

you know?21

MR. STAROBA: We have a paying membership that22

ranges from roughly 70 to 120 depending on the year.23

CHAIRPERSON GRIFFIS: And those are all adjacent24

neighbors?25
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MR. STAROBA: Yes.1

VICE CHAIRPERSON RENSHAW: And do you have a board2

of directors?3

MR. STAROBA: We have a steering committee of which4

I am the chair which functions essentially as a board of5

directors.6

CHAIRPERSON GRIFFIS: Are there others -- have you7

had discussions with others that are giving testimony today that8

might want to join under the umbrella of the party status if9

granted of Friends of Hardy?10

MR. STAROBA: Yes, we have had discussions and11

there are five of us wishing to speak in opposition to the12

application and if it pleases the committee, we have a preferred13

order of that testimony.14

VICE CHAIRPERSON RENSHAW: Are these five15

individuals all members of your organization or are they16

different organizations that you're talking about?17

MR. STAROBA: Well, actually, one of them -- let's18

see. Of the -- of the five, they are all members of our19

organization. One of them is Ms. Brackett who has requested20

party status on behalf of the Garden Club which is a subset of21

Friends of Hardy and the others are members of the steering22

committee or residents of the neighborhood in one case right23

across the street from the school.24

VICE CHAIRPERSON RENSHAW: Okay.25
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CHAIRPERSON GRIFFIS: Right. So, your feeling is1

that you're going to need to have them testify individually as2

opposed to having one representative from Friends of Hardy that3

would incorporate their testimony?4

MR. STAROBA: That's correct.5

CHAIRPERSON GRIFFIS: Okay. And is your idea that6

you're actually calling them as under your testimony or are they7

coming in on their own?8

MR. STAROBA: They're coming in on their own.9

CHAIRPERSON GRIFFIS: Okay. So, it's getting a10

little muddle there, but I think it's -- basically, you know of11

people in opposition that are coming to testify as persons?12

MR. STAROBA: That's correct. Yes.13

CHAIRPERSON GRIFFIS: Okay. And you are14

representing the 70 to 100 members of the --15

MR. STAROBA: That's correct. Yes.16

CHAIRPERSON GRIFFIS: -- surrounding neighborhood.17

MR. STAROBA: Yes.18

CHAIRPERSON GRIFFIS: Board Members, any comments?19

MEMBER LEVY: Okay. So, we would be granting party20

status to the organization called Friends of Hardy School, Inc.21

VICE CHAIRPERSON RENSHAW: Friends of Hardy, Inc.22

MEMBER LEVY: I'm sorry. Friends of Hardy, Inc. A23

party that would have one representative that's going to testify.24

Right? Mr. Staroba?25
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MR. STAROBA: That's correct.1

MEMBER LEVY: Okay.2

MR. STAROBA: Yes.3

MEMBER LEVY: Thanks.4

CHAIRPERSON GRIFFIS: So, Mr. Staroba, you'll be5

testifying?6

MR. STAROBA: Yes, I'll be testifying on behalf of7

the party and the other people will be testifying essentially --8

well, Ms. Brackett wishes to testify as another party and then9

there will be others who testify as individuals.10

CHAIRPERSON GRIFFIS: Okay. All right. Is there11

an opposition to granting the party status at this time?12

Mr. Feola, did you want to speak to that? No,13

okay.14

I think it's been clearly laid out and the impact15

and the potential impact rather and the adjacency and the16

representation would fulfill the requirements for granting the17

party status and so, we shall do that.18

Let me just say and I'll say it again as we get19

into this and I'm going to give some direction before we get into20

the hearing, but one of the things that we will want to do for21

this is not have and in any case, frankly, not have duplicative22

testimony and so, if you feel and you are coming to testify as a23

person and frankly, the parties are covering it, you can easily24

come and reiterate or stand with or however you want to phrase it25
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so that you don't necessarily need to repeat the same issues that1

come up.2

Anything, of course, of uniqueness and import, we'd3

love to hear.4

But, let us move on to the second. Ms. Brackett,5

did you want to come up?6

Okay. Board Members, you have her letter. Any7

questions? Any objections?8

VICE CHAIRPERSON RENSHAW: Ms. Brackett, how many9

members in your Garden Club?10

MS. BRACKETT: There must be about ten to 12. I11

should say, it might be clearer, we -- we must have -- or maybe12

up to 15 for -- for some of our meetings.13

However, the part of the Garden Club that I feel is14

the most important is the public gardens that we have at the15

recreation center and there are about five or six of us who work16

on those and this is -- this is where we're concerned about the17

impact of the school. One place that we have concern.18

CHAIRPERSON GRIFFIS: Now, Ms. Brackett, you're19

applying for party status representing the Garden Club? Because20

your letter of March 11, 2002 actually is indicating as an21

individual.22

MS. BRACKETT: Well, I wasn't quite clear about23

party status. It seemed as though --24

CHAIRPERSON GRIFFIS: That's not hard to believe25
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with our regulations.1

MS. BRACKETT: It seemed like there was more2

opportunity. There was not a time limit. There was more3

opportunity to go into depth and the Board would be reading the4

materials that we submitted in advance and, therefore, got a5

fuller picture of the problems that we feel exist --6

CHAIRPERSON GRIFFIS: I see. Actually --7

MS. BRACKETT: -- in a party status. But, I could8

go either way.9

CHAIRPERSON GRIFFIS: Okay and I'll let you. But,10

you bring up some very pertinent points that I want to address11

and that is one, anything submitted into the record, the Board12

reads and the Board has read the entire record here.13

The party status does grant a certain elevated14

status.15

MS. BRACKETT: Yes.16

CHAIRPERSON GRIFFIS: And specifically, it gives17

you cross examination privileges in which case any witnesses and18

testimony that come on you will be called to cross examine those19

and there's additional things, but that's the biggie.20

I would -- I think what we need is in terms of21

whether you're representing the gardening community just for our22

clarity or you want to be a party on your own. Your letter23

indicates and addresses as an individual the adjacency of your24

property and where you live. Well, actually, I probably25
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shouldn't have --1

MEMBER LEVY: Just to add to that --2

MS. BRACKETT: Well, could I -- could I add one3

thing?4

CHAIRPERSON GRIFFIS: Sure.5

MS. BRACKETT: I have in my testimony today that I6

also am a member of the Hardy Neighborhood Recreation Advisory7

Council.8

CHAIRPERSON GRIFFIS: Yes.9

MS. BRACKETT: And as such, am concerned about10

particular programs for the community --11

CHAIRPERSON GRIFFIS: Yes.12

MS. BRACKETT: -- in addition to the Garden Club.13

CHAIRPERSON GRIFFIS: Okay. And if party status is14

not granted, that doesn't preclude you from testifying.15

MS. BRACKETT: Right. Right.16

VICE CHAIRPERSON RENSHAW: I mean anything and17

everything -- all the submissions that you've made already have18

been read and so, you certainly will have time for personal19

testimony.20

Yes.21

MEMBER LEVY: Just I believe that -- that I've22

heard this morning from Mr. Staroba that the Garden Club is a23

subsidiary of Friends of Hardy, Inc.24

CHAIRPERSON GRIFFIS: Yes.25
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MEMBER LEVY: Is that the case?1

MS. BRACKETT: Well --2

MEMBER LEVY: Or a subset or --3

MS. BRACKETT: The Friends of Hardy and the4

Recreation Advisory Council work very closely together and yes,5

I'm a member of Friends of Hardy. I had not thought of it as a6

subsidiary but more related to the Recreational Advisory Council7

which develops programs. Whereas, Friends of Hardy in general8

has been more concerned with plant safety issues, plant issues,9

field issues. So, that's sort of how the division has been.10

MEMBER LEVY: All right. Now, I'm completely11

confused. Is the Garden Club an entity separate from this12

Recreation --13

MS. BRACKETT: No, it's part of --14

MEMBER LEVY: It's the same.15

MS. BRACKETT: It's under the Recreation Advisory16

Council.17

MEMBER LEVY: I guess then I would ask, Ms.18

Brackett, are you authorized today to be here to represent that19

group, that Recreation Advisory Group?20

MS. BRACKETT: Well --21

MEMBER LEVY: Because when you gave us -- when you22

spoke a few minutes ago, you basically addressed your party23

status as being someone who lived next to the property.24

MS. BRACKETT: Well, I have talked with Mr. Rogers25
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who is the head staff person for Mr. Albert who's the Director of1

D.C. Parks and Recreation and we've discussed some of these2

issues and I asked -- told him I was going to be testifying and3

that was fine and I hoped that he was able -- going to be able to4

come. I don't think he's been able to come. So, I interpreted5

that as authorization to testify.6

MEMBER LEVY: Mr. Chair, I would be comfortable7

supporting Ms. Brackett as a party, but in her role as a neighbor8

and not -- I mean we don't have anything in writing --9

MS. BRACKETT: Yes.10

CHAIRPERSON GRIFFIS: Right.11

MEMBER LEVY: -- with all due respect.12

CHAIRPERSON GRIFFIS: Right.13

MS. BRACKETT: That's fine.14

CHAIRPERSON GRIFFIS: Well, I think that's a good15

point, Mr. Levy, and I think that knocks it down. So, I think we16

ought to look at it as an individual.17

Your letter indicates that you live one block from18

the property. Is that correct?19

MS. BRACKETT: Yes.20

CHAIRPERSON GRIFFIS: Part of the test of party21

status is how you would be more aggrieved --22

MS. BRACKETT: Impacted.23

CHAIRPERSON GRIFFIS: -- or impacted than anybody24

else.25
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MS. BRACKETT: Well, my -- the problems I see I1

experienced because I'm a volunteer there and I work in the2

gardens there.3

CHAIRPERSON GRIFFIS: Yes.4

MS. BRACKETT: And I spend a lot of time at the5

recreation center not in my home. I'm not bothered at my home6

particularly.7

CHAIRPERSON GRIFFIS: I see.8

MS. BRACKETT: But, I see the impact on the9

recreation facilities. So, that's --10

CHAIRPERSON GRIFFIS: Okay. And do you see --11

MS. BRACKETT: -- what I want to testify to.12

CHAIRPERSON GRIFFIS: -- do you see that that is13

somewhat in addition or unique from the impact that Friends of14

Hardy might be aware of?15

MS. BRACKETT: Well, there are some points that are16

more important to me than I think would be to Friends of Hardy or17

some that emerged to me.18

It's as I say we all work quite closely together.19

CHAIRPERSON GRIFFIS: Right.20

MS. BRACKETT: I don't know how much repetition21

there's going to be in this testimony. We've tried to work it22

out so that we each deal with the issues that are most important23

to us --24

CHAIRPERSON GRIFFIS: Good.25
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MS. BRACKETT: -- so that there won't be1

repetition.2

CHAIRPERSON GRIFFIS: Okay.3

MS. BRACKETT: But, I don't think anyone has a4

quarrel with the other points that are going to be coming up.5

CHAIRPERSON GRIFFIS: Good. Well, Ms. Brackett, I6

would -- and I will let you speak to this Ms. Renshaw, but I7

would be inclined not to grant party status to Ms. Brackett and8

encourage and give ample time as appropriate to Ms. Brackett for9

her personal testimony which will be able to speak to the issues10

that she has brought up in terms of the Garden Club and in terms11

of even the Hardy Recreation Center and it's -- and her views of12

impact positive and negative.13

VICE CHAIRPERSON RENSHAW: Go ahead.14

MEMBER LEVY: Mr. Chairman, I would agree. I think15

the over arching interests of the Hardy playground seems to be16

covered by the Friends of Hardy and certainly from a cross17

examination standpoint, it might be more efficient if Ms.18

Brackett just fed her questions if they're specific to her19

concerns through that group.20

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I'd like21

to ask Ms. Brackett.22

Is your Hardy Garden Club the sole garden club that23

takes care of the area around the applicant?24

MS. BRACKETT: Yes.25
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VICE CHAIRPERSON RENSHAW: So, you're the only1

organization and you have 10 to say 15 people involved?2

MS. BRACKETT: Yes, now --3

VICE CHAIRPERSON RENSHAW: And you're the only ones4

-- therefore, while the applicant does not impact you because you5

live about a block away --6

MS. BRACKETT: Yes.7

VICE CHAIRPERSON RENSHAW: -- it impacts what you8

do in this volunteer capacity?9

MS. BRACKETT: That's right.10

VICE CHAIRPERSON RENSHAW: At the Hardy Gardens.11

Hum.12

Mr. Chairman, I'm inclined to vote in favor of Ms.13

Brackett as a party due to her work on behalf of the Hardy14

Recreation Center Gardens and the people that she has brought15

together to work in that capacity tending to the gardens and her16

letter states -- talks about the vegetables and given to the17

children at the Summer Urban Camp Program. It sounds like she is18

very much involved with this particular area and should be given19

party status.20

CHAIRPERSON GRIFFIS: Good. Thank you, Ms.21

Renshaw, and I don't think anyone refutes the fact that she's22

very involved with that organization.23

I think Mr. Levy's point is a difficult one to get24

over though. That we -- as part of the party status, we would25
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have needed an official letter that she was, in fact, designated1

to represent that group.2

I don't think that would preclude her as an3

individual to speak to that and to speak of the organization and4

it's functioning in the area and how that is related to this5

special exception case.6

So, I think that is the discussion. Why don't we7

put it in motion because I don't think we have an entire8

consensus on this and I would move that we do not approve party9

status for Ms. Brackett.10

MEMBER LEVY: Second.11

CHAIRPERSON GRIFFIS: Thank you. Any further12

discussions needed on that, Board Members?13

MEMBER PARSONS: Just if you would just a moment,14

Mr. Chair.15

VICE CHAIRPERSON RENSHAW: It's just the fact that16

Ms. Brackett has sent in this material as Chair of the Hardy17

Garden Club. Mr. Staroba has sent in his material unsigned, at18

least I'm looking at one unsigned letter here, as chair of a19

steering committee of the Friends of Hardy.20

We don't have in either case a statement that says21

that there was a vote taken at a meeting that was called and yet22

we gave party status to Mr. Staroba, but we are divided about23

party status for Ms. Brackett.24

I see Ms. Brackett's role as being very important25
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to the maintenance of this Hardy Recreation Center and I believe1

that she should have the opportunity to cross examine and so,2

therefore, I hope that we allow Ms. Brackett to have party3

status.4

CHAIRPERSON GRIFFIS: Well, I think -- and we're5

splitting -- I frankly am not strong in either way. What my6

concern is that we may become redundant and overbearing on this7

case. I think if the two were to have joined in party status,8

that would have been the most accommodating and frankly efficient9

for their case.10

However, allowing Ms. Brackett to testify as a11

person facilitates her opportunity to bring in evidence that she12

sees fit.13

MS. BRACKETT: Is it -- is it too late to go back14

and join in with Mr. Staroba together?15

CHAIRPERSON GRIFFIS: It's absolutely never too16

late to do something as productive as that.17

MS. BRACKETT: Would that solve that?18

CHAIRPERSON GRIFFIS: If that is what you'd like to19

do, I think that would --20

MS. BRACKETT: That's fine with me.21

CHAIRPERSON GRIFFIS: What I want to do though,22

however, is give you the opportunity to testify as a person.23

MS. BRACKETT: Yes, I would like to do that.24

CHAIRPERSON GRIFFIS: Okay. So, basically actually25
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what you would do is withdraw your party status at this time --1

request for party status.2

MS. BRACKETT: And does that put me with Mr.3

Staroba or should I just -- I'm happy --4

VICE CHAIRPERSON RENSHAW: Ms. Brackett wants some5

confirmation as to how Mr. Staroba's party status will support6

her or help her --7

MS. BRACKETT: Well --8

VICE CHAIRPERSON RENSHAW: -- or present her views9

in cross examination.10

MS. BRACKETT: I don't anticipate cross examining.11

That isn't the reason I wanted party status. I'm -- I'm not a12

lawyer.13

CHAIRPERSON GRIFFIS: I think it --14

MS. BRACKETT: And I don't see myself cross15

examining.16

CHAIRPERSON GRIFFIS: I think it's fairly clear in17

my mind and I think what I -- what I want to do is insure Ms.18

Brackett's full representation here as a person. So, I would not19

encourage unless they want to pursue that on their own that they20

join party status, but that we deny the party status for Ms.21

Brackett and look forward to her testimony as we move into this22

case.23

And to that that is the motion on the table. I24

would call the vote and ask for all those in favor signify by25
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saying aye.1

(Ayes.)2

VICE CHAIRPERSON RENSHAW: Against because I'm in3

support of Ms. Brackett being a party, but I understand her4

wishes and also my colleagues' vote and so, we'll go with that.5

MS. BRACKETT: Okay.6

CHAIRPERSON GRIFFIS: I'm not sure I'm clear on7

that vote.8

Mr. Levy, did you vote?9

MEMBER LEVY: Yes, I voted for the motion.10

CHAIRPERSON GRIFFIS: Oh, okay. I'm sorry. And11

then there it is.12

VICE CHAIRPERSON RENSHAW: And I voted against.13

CHAIRPERSON GRIFFIS: Right. Good. Then that14

makes sense. So, we have one party in this case.15

Ms. Brackett, we will have you come forward as a16

person to give testimony and thank you for your time on that.17

Okay. Let me say a couple of other things and then18

we're going to jump right into this and I want to try and move19

this along, but I will err on the side of major caution to allow20

everyone the opportunity to say what needs to be said in this and21

to hear. We are all very dedicated people to the District of22

Columbia and this is our volunteer duty on Tuesdays that we take23

with great seriousness.24

But, with the application that's before us now with25
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the Rock Creek International School, as I've indicated, the Board1

has read the entire case before us today and let me just say2

specifically to that that this is a special exception. Now, what3

is advertised as a special exception to modify a previous order.4

Now that is the specifics that we're looking at. Rather --5

right. That is one of the specifics of this case, but I can't6

over emphasize the fact that this is actually a stand alone7

special exception case.8

Now, why do I say that? Well, the reason why I say9

that is that I will through these proceedings limit the scope10

that we will consider and it will be limited based on the fact of11

what our actual jurisdiction will be for this special exception12

and as I understand having read the record, what we are looking13

at is a special exception that would, in fact, change condition14

number two of the previous order and that would, in fact, remove15

the word fifth grade and replace it with sixth grade. I imagine16

I will have further clarification on that as we proceed.17

But, I bring that up one, because I don't want18

people to feel that they aren't heard in many respects when we,19

in fact, cannot -- well, frankly, we may not be able to use a lot20

of information that is actually testified on today and, you know,21

I'm speculating here.22

But, what we're going to have to do is first of all23

we're not revisiting the previous order and all the issues that24

went into that. We will be looking specifically at how the25
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special exception for the changing of that wording in condition1

number two, how that case is met by the applicant.2

So, testimony should be focused and directed3

exactly onto and if I -- I'll be specific, how adding sixth grade4

to condition number two would have positive or negative impact;5

how that is proven in the special exception.6

So, hopefully, that may have brought up some7

clarification. It may have done just the opposite and I've8

worsen the whole piece to this, but finally, I'm just going to9

say that regardless of what happens in these proceedings and in10

our -- or the outcome of these proceedings, the previous order,11

the BZA Order 16424 which set out several conditions will stand.12

It will be in full force as it is now. So.13

MEMBER PARSONS: Mr. Chairman, I --14

CHAIRPERSON GRIFFIS: Yes.15

MEMBER PARSONS: -- think you should be more16

specific. There's a lot in the record about a potential17

expansion.18

CHAIRPERSON GRIFFIS: Correct.19

MEMBER PARSONS: Public/private partnership.20

CHAIRPERSON GRIFFIS: Right.21

MEMBER PARSONS: And that's what we don't want to22

hear about. Right. I mean it's way beyond our jurisdiction and23

not before us.24

CHAIRPERSON GRIFFIS: Correct.25
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MEMBER PARSONS: Okay.1

CHAIRPERSON GRIFFIS: Yes, and I appreciate that.2

Unless, this Board can be brought to where it directly ties, we3

cannot -- I mean it will be of no use to us in what we have to do4

in terms of our own deliberations in hearing this case.5

So -- and again, I will interrupt and give some6

direction and hopefully, be polite about it and I think we can7

move on. Yes? Very well then.8

Good morning.9

MR. EPTING: Good morning. Mr. Chair and members10

of the Board, I'm John Epting with Shaw Pittman. Phil is also11

here today. We're representing the applicant Rock Creek12

International School.13

As the Chairman just mentioned in BZA Order 16424,14

the Board approved the use of the former Hardy School for Rock15

Creek International. That approval runs until September 30th,16

2009, roughly seven -- over seven years from now.17

The only change we're requesting is a modification18

of part of condition number two of the order to change from pre-19

kindergarten to fifth grade to say pre-kindergarten to sixth20

grade and we believe that's within essentially the scope of the21

prior approval. There will be an elementary school. We don't22

see any impacts from this request in terms of parking traffic or23

congestion.24

As Mr. Hollinger will discuss, we are requesting a25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

61

bench decision today and he'll outline why.1

Unless there are questions, I would like to call2

our first witness Mr. Danny Hollinger who's head of the school.3

He will briefly explain the special nature of the school, since I4

think only Mr. Parsons set on the case before, since occupying5

the Hardy School and the rationale for the specific requested6

modification.7

So, unless there are questions, I'm going to go8

ahead and turn it over to Mr. Hollinger.9

CHAIRPERSON GRIFFIS: I have one quick question and10

it's more reiteration. It is outlined in your submission, but11

the fact of the matter is changing the condition number two to12

add sixth grade does not, in fact, add to the student enrollment13

or student population at the school. That's correct?14

MR. EPTING: The number of students doesn't change15

and the staff doesn't change.16

CHAIRPERSON GRIFFIS: Okay.17

MR. EPTING: Basically, the students that are there18

can stay one more grade and that's what we're talking about. It19

sort of just goes up.20

CHAIRPERSON GRIFFIS: Okay. All right.21

MR. HOLLINGER: Good morning, Mr. Chair and members22

of the Board. I am Daniel Hollinger, founder and head of Rock23

Creek International School.24

Thank you for the opportunity to address the Board25
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of Zoning Adjustment.1

I would like to begin by saying just a few words2

about our school. Rock Creek International School offers a3

bilingual curriculum for students in pre-kindergarten through4

fifth grade. The school's mission is to educate young people to5

high academic performance, proficiency in two languages, in depth6

knowledge and appreciation of diverse peoples and cultures,7

responsible participation in local, national, and global8

communities, and pursuit of life-long commitment to personal9

development and service to others.10

RCIS is the only school in the entire Washington11

metropolitan area that offers two fully bilingual programs, one12

in English and Spanish, one in English and French at all grade13

levels with equal academic expectations in both languages.14

As Mr. Epting stated, today I would like to request15

a bench decision for your permission to extend temporarily our16

school's mission and educational program to six graders at 155017

Foxhall Road also known as 4470 Q Street.18

Why does RCIS make this request? The reason is19

that it wants to extend its mission and offer its educational20

program to the children and families of Washington at higher21

grade levels in order to achieve higher levels of ability.22

As there are no truly bilingual middle schools in23

the Washington metropolitan area, our graduates have no schools24

to attend in which they can build upon their bilingual education25
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at Rock Creek to achieve equal levels of academic performance and1

proficiency in two languages in higher grades. Our goal is to2

extend our unique bilingual educational services into higher3

grades so that our current and future students can achieve high4

academic performance and proficiency in two languages at higher5

levels.6

As space for schools is extremely difficult to find7

and as we are committed to extending our services to higher8

grades for our students, we put on our thinking caps and realized9

that with some creative scheduling and use of space, we could10

accommodate some of our sixth graders in our building at 155011

Foxhall Road. We thought about our 25 unfilled spaces with a12

current enrollment of 175 and decided that we would like to offer13

some of our -- of those spaces to our fifth graders next year so14

that they could continue their bilingual multi-cultural education15

at Rock Creek.16

To offer these spaces, we need your permission17

today to have a sixth grade as independent schools require18

parents to commit to enrollment by April the 1st.19

As our building cannot accommodate grades above20

sixth, we certainly agree that a condition of our request is that21

we will not have grades above sixth in our building.22

We request no other changes. Further, we are23

incompliance and will remain within compliance with all BZA order24

conditions. We have approval until September 2009. The number25
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of students shall not exceed and will not exceed 200 and the1

number of staff shall not exceed and will not exceed 40. Hours2

of operation for academic purposes are and will remain between3

8:00 a.m. and 6:00 p.m. Monday through Friday.4

We provide 26 on-site parking spaces as required.5

RCIS shall maintain and does maintain an ongoing6

liaison committee with the Foxhall Community Citizen's7

Association, Advisory Neighborhood Commission 2-E, and other8

interested community members.9

The liaison committee meets at least four times a10

year to discuss and resolve community and neighborhood concerns.11

RCIS has maintained this ongoing committee and worked closely12

with the community to resolve community and neighborhood13

concerns. Those opposing our request are present here at our14

meetings -- at our liaison meetings.15

And the seventh condition, landscaping to consist16

of evergreen trees shall be provided and maintained and that has17

been done along the north parking lot on the Q Street side of the18

site.19

The Foxhall Community Citizen's Association which20

represents our school's immediate community supports our request.21

ANC-2E voted to support our application also.22

We believe the votes of support by the FCCA and ANC23

represent the broad support that RCIS enjoys in the community.24

Nonetheless, we fact opposition which I would like to address.25
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Friends of Hardy states that had RCIS discussed the1

need for on-site expansion in 1999, the community would not have2

rallied behind the applicant as it did. A circulated petition3

argues that the expansion to include the sixth grade is4

unacceptable because the site cannot accommodate any associated5

increase in parking spaces, traffic or congestion.6

In fact, we are not requesting expansion. We7

simply want to fill some of our 200 spaces with a few of our8

students in the sixth grade.9

With regard to concerns regarding use of the Hardy10

Recreation Center, RCIS has reduced not increased usage. During11

its roughly seven years of existence as a school, the former12

Hardy Elementary and Middle Schools used the Hardy Recreation13

Center exclusively for their recreational needs. In recent14

years, the Hardy Middle School enrolled up to 220 middle school15

students many of whom were not in the neighborhood. By16

comparison, RCIS current enrolls 175 students and will not enroll17

more than 200 students.18

One-third of our students are in pre-kindergarten19

and kindergarten and only use our on-site playground. Therefore,20

in comparison to 220 middle schoolers using the Hardy Recreation21

Center, roughly 120 primary schoolers currently use the Hardy22

Recreation Center and do not use the field house. Therefore,23

RCIS' presence has reduced rather than increased the demands upon24

the Hardy Recreation Center through lower enrollment and25
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provision of on-site play areas that did not previously exist.1

In addition, RCIS has contributed significantly to2

the installation of equipment and the maintenance of the Hardy3

Recreation Center.4

According to D.C. regulations, public and private5

schools must have access to public recreational facilities to6

meet D.C. requirements for recreational space. RCIS obtained a7

right of entry agreement from the Department of Parks and8

Recreation to use the Hardy Recreation site daily between the9

hours of 8:00 a.m. and 6:00 p.m. prior to occupancy.10

Although the agreement with the Department of Parks11

and Recreation does not limit Rock Creek's usage of the center,12

RCIS has, in fact, limited its use to accommodate neighborhood13

requests and Hardy Recreation Center programs.14

RCIS does not interfere with the Recreation Center15

programs or neighborhood use. RCIS has worked closely with the16

Hardy Recreation Center staff to avoid conflicts of use.17

Although the hard surface area of the lower parking18

lot is available for use, RCIS does prefer to use the Center's19

courts. Rock Creek's use does not conflict with other users and20

Rock Creek staff members are extremely responsive to Hardy21

Recreation staff and neighbors.22

At the time of the original application, RCIS took23

steps to provide for the recreational needs of its students.24

These provisions are in place today. RCIS installed a playground25
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on its site, designated a portion of its lower parking lot of1

play, created a multi-purpose room indoors for recreational use2

for a total of three play areas on site and entered into an3

agreement with the Department of Parks and Recreation.4

In response to Friends of Hardy's argument that5

Rock Creek presents no reasonable argument of need, Friends of6

Hardy does fail to realize that Rock Creek International School7

is the only school in the Washington metropolitan area that does8

provide a truly evenly bilingual program.9

Furthermore, while Rock Creek students are, in10

fact, well prepared to enter other schools, there is an11

inadequate number of spaces in regular middle schools and there12

are no spaces for truly bilingual students to continue their13

bilingual education in a program that provides equal14

instructional time in both languages, develops equal fluency in15

both languages, and offers a truly bilingual curriculum.16

Furthermore, Rock Creek's research shows that there17

are nearly twice as many spaces available at the seventh grade18

level in comparison to the sixth grade in independent schools.19

Independent schools also report that they often have six or more20

applications for each available space. In addition, D.C. middle21

schools begin at grade seven.22

RCIS believes that this shortage of spaces in23

general and the nonexistence of spaces in bilingual schools like24

Rock Creek represents need.25
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As we know, it is extremely difficult for1

independent schools to find space for students as witnessed by2

St. Patrick's School, the Field School, the Lab School,3

Georgetown Day School, Washington International School, and4

Edmund Burke School just to mention a few. However, RCIS5

continues it search for a suitable site and plans to establish a6

middle school at another site by 2003 at the latest.7

As stated, Friends of Hardy, Inc. believe the8

intent of the modification is to achieve the first step in9

establishing a full middle school program at the current RCIS10

site. Friends of Hardy's concluding argument is an objection to11

a middle school with organized athletics and team sports which is12

not relevant to the current modification request. It is not13

feasible to add middle school grades in our existing facility.14

In summary, RCIS believes that its presence in the15

Foxhall community is not only not objectionable but desirable to16

the community. The Foxhall Community Citizen's Association which17

represents the neighborhood voted to support Rock Creek's request18

for a modification from fifth to sixth. The ANC voted to support19

Rock Creek's modification request. RCIS took an abandoned20

building and grounds that were objectionable and turned them into21

a vibrant beautiful school for young children most of whom are22

from D.C.23

The school's presence does not obstruct traffic,24

create noise nor interfere with neighbors.25
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Rock Creek's staff members are extremely responsive1

to neighborhood concerns and take action as responsible members2

of the Foxhall community. Furthermore, RCIS provides a unique3

bilingual program not offered by any other school in the4

Washington metropolitan area. We simply want to extend our5

mission and program to our sixth graders.6

Therefore, RCIS respectfully requests a bench7

decision and the BZA's approval of this minor modification8

request from fifth to sixth to permit the school to serve a few9

sixth graders next year and to better future students and10

families with its unique bilingual program.11

Thank you.12

CHAIRPERSON GRIFFIS: Thank you very much. A13

couple of quick questions on your testimony. First of all,14

you've said several times truly bilingual. I take that to mean15

that there are in addition to a native language, two additional16

languages which is why you can make the statement that there are17

no true bilingual schools in the District.18

MR. HOLLINGER: Well, what I mean is that there are19

schools that call themselves bilingual which will teach a second20

language as a subject.21

CHAIRPERSON GRIFFIS: Right.22

MR. HOLLINGER: There aren't any other schools that23

at all grade levels like Rock Creek actually expect their24

children to function at native levels of fluency and actually use25
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half of their instructional time in English and in French or1

Spanish.2

CHAIRPERSON GRIFFIS: Yes.3

MR. HOLLINGER: And that expect academic4

performance at equal levels in both languages at all grade5

levels.6

CHAIRPERSON GRIFFIS: I see.7

MR. HOLLINGER: Okay.8

CHAIRPERSON GRIFFIS: And that's just for my9

clarification. Although, Oyster School might get close to that,10

but we don't need to take about that and get into this.11

You indicated also temporary condition and do you12

have a time frame on that in terms of the sixth? Obviously, it's13

tied to you setting up an additional middle school at another14

site.15

MR. HOLLINGER: Right. Our time frame is to at the16

latest to begin the middle school in 2003 at another site next17

fall.18

CHAIRPERSON GRIFFIS: Okay. I think we'll get19

further into that and the other issue for the Board's20

clarification, you're asking for a bench decision because of21

April 1 this year --22

MR. HOLLINGER: That's right.23

CHAIRPERSON GRIFFIS: -- 2002 which is several days24

away actually --25
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MR. HOLLINGER: Yes.1

CHAIRPERSON GRIFFIS: -- that you would have to2

have a response from parents whether they were maintaining their3

children into the sixth grade.4

MR. HOLLINGER: Right.5

CHAIRPERSON GRIFFIS: And so, you're anticipating6

that in effect the fifth grade is moving into the sixth grade and7

not necessarily bringing in other applicants?8

MR. HOLLINGER: That's right.9

CHAIRPERSON GRIFFIS: And then finally just a quick10

clarification but you've discussed a little bit somewhat11

addressing the testimony that we will hear in terms of need and I12

think it's appropriate to give us that kind of context and you've13

put that in, but I want to be clear that the special exception14

does not go to the test for need or, you know, hardship or15

anything of that nature, but we'll actually looking at more16

interesting words like harmony and not tending to adversely17

affect, of course, neighbor's use.18

Mr. Levy.19

MEMBER LEVY: Yes, Mr. Chair. I just want to20

clarify because there was some discussion of total number of21

students and whether that was changing or not. It sounds to me22

like the total number of students may, in fact, go up, but that23

it'll be within the 200 cap. Is that correct?24

MR. HOLLINGER: Right.25
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MEMBER LEVY: Is it Mr. Hollinger?1

MR. HOLLINGER: That's right. Mr. Hollinger.2

MEMBER LEVY: Mr. Hollinger.3

MR. HOLLINGER: Yes. Every year, our enrollment4

goes up a little bit --5

MEMBER LEVY: Okay.6

MR. HOLLINGER: -- as we -- as we expand our7

enrollment. The extent to which it would go up with the addition8

of the sixth graders separately from what it would otherwise go9

up is probably a very small number.10

MEMBER LEVY: Have any idea?11

MR. HOLLINGER: We have only -- we have right 1212

sixth graders. We expect -- sorry. Fifth graders. We expect13

that roughly half to two-thirds of them would be with us next14

year.15

MEMBER LEVY: Okay. Thanks. That's all I have.16

MEMBER PARSONS: Mr. Chair, I have a question.17

CHAIRPERSON GRIFFIS: Yes.18

MEMBER PARSONS: Mr. Hollinger, I wanted to check19

on the prior order and there seems to be some confusion at least20

on others who would follow you as to how many parking spaces you21

are providing. The order says 26 and I just wanted you to22

clarify that.23

MR. HOLLINGER: That's right. We do provide 2624

parking spaces.25
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MEMBER PARSONS: Those are individual parking1

spaces?2

MR. HOLLINGER: Yes.3

MEMBER PARSONS: You don't have to stack them or --4

MR. HOLLINGER: No.5

MEMBER PARSONS: -- block somebody in?6

MR. HOLLINGER: No.7

MEMBER PARSONS: Thank you.8

CHAIRPERSON GRIFFIS: And those are all stripes?9

MR. HOLLINGER: Yes.10

CHAIRPERSON GRIFFIS: You could conceivably go out11

there and count them up right now?12

MR. HOLLINGER: Yes, we can.13

CHAIRPERSON GRIFFIS: Okay. Let's move ahead. Any14

cross examination from the party?15

MR. STAROBA: Yes. May I --16

CHAIRPERSON GRIFFIS: Please.17

MR. STAROBA: Do I come --18

CHAIRPERSON GRIFFIS: No, you absolutely should19

come up.20

MR. STAROBA: Mr. Chairman, I have three questions21

--22

CHAIRPERSON GRIFFIS: Yes.23

MR. STAROBA: -- for Mr. Hollinger.24

CHAIRPERSON GRIFFIS: Very good. You can pose them25
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directly to him.1

MR. STAROBA: Mr. Hollinger, first of all, you -- I2

would like to ask you about the number of your current staff.3

The staff roster reflects 43 names. Can you address how that4

translates into what I presume are full-time equivalent faculty5

members?6

MR. HOLLINGER: Yes, we have 38 full-time7

equivalent staff members.8

MR. STAROBA: And is it the case that the part-time9

faculty members whom you add up to FTE come in transportation?10

MR. HOLLINGER: I'm sorry.11

MR. STAROBA: I say they come in cars or buses or12

somehow?13

MR. HOLLINGER: The part-time folks?14

MR. STAROBA: Yes.15

MR. HOLLINGER: Some of them come by public16

transportation. The majority of the part-time folks come by17

public transportation I believe.18

MR. STAROBA: So that you're saying that the19

increase in numbers of faculty up to 43 does not increase the20

number of faculty cars that might need to use the parking lot or21

add to congestion on the street?22

MR. HOLLINGER: No, I don't believe it will.23

MR. STAROBA: My second question, when you say that24

there's no other school in the District that offers a program25
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comparable to yours, do you really mean there's no other private1

school?2

MR. HOLLINGER: I believe that there is -- there is3

certainly no other private school that I'm aware of and I would4

also suggest that there are significant differences between the5

Oyster model and our model which would distinguish our school6

from Oyster and Oyster also goes only to the sixth grade.7

We are concerned ultimately with our school going8

on up through higher grades to continue its mission.9

MR. STAROBA: And my final question has to do with10

your -- what we refer to as the lower parking lot. I believe you11

described that as being one of the three spaces you provide for12

recreational facilities. Is it not also the case that you are13

restricted from using that lot for both parking and recreation by14

one of the -- by the BZA?15

MR. HOLLINGER: I'm sorry. I don't understand your16

question, Mr. Staroba.17

MR. STAROBA: My understanding is you're not18

allowed to use the lower parking lot for both purposes. Either19

it's for parking or it's for recreation but not for both.20

MR. HOLLINGER: I believe that it was designated21

for both.22

MR. STAROBA: And that appears in writing23

somewhere?24

My question arises from the fact that one of your -25
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- one of your staff members said to us at one of our meetings1

that the lower lot could not be use both for parking and for2

recreation purposes. It had to be one or the other.3

And do not some of your 26 spaces exist in the4

lower lot?5

MR. EPTING: Mr. Chair, there's nothing in the6

order that restricts recreation.7

CHAIRPERSON GRIFFIS: Right. I'm looking at the8

order. But, let's explore where you're going with that just a9

little bit. My understanding -- I mean if a staff member had10

said that, if I had heard that comment, my interpretation would11

be well, of course, if you've got cars parked there, you can't12

play ball. But, then where does that get us?13

MR. STAROBA: Well, that gets us to the point that14

if he -- if they claim they're providing three recreational15

spaces, one of the three and the largest of the three is really16

not available for recreation because it -- it houses faculty cars17

and that relates to my -- the immediate concern of Friends of18

Hardy which is --19

CHAIRPERSON GRIFFIS: Okay.20

MR. STAROBA: -- what is happening to the use of --21

of our spaces and recreational use of our spaces.22

CHAIRPERSON GRIFFIS: Okay. So, the direct23

question then is of the specific area that you're talking about,24

what is the use currently?25
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MR. STAROBA: Yes, that's correct and currently,1

the observable use is as a parking lot.2

CHAIRPERSON GRIFFIS: Well, let's ask the question3

and have it answered.4

MR. HOLLINGER: Yes, we currently use it for5

parking primarily.6

MR. STAROBA: And does that mean that then you7

can't -- then you have to use to a greater extent the public8

facility?9

MR. HOLLINGER: As I mentioned in my testimony, we10

have preferred the -- the courts in the Department of Parks and11

Recreation because they are -- they're better courts and they're12

not used during the day and we have a right to use them.13

MR. STAROBA: And that's the end of my questions,14

Mr. Chair.15

CHAIRPERSON GRIFFIS: Good. Thank you very much.16

MR. EPTING: Could I ask a follow-up question?17

CHAIRPERSON GRIFFIS: Redirect. Absolutely.18

MR. EPTING: Mr. Hollinger, is the staff changing19

as a result of this modification?20

MR. HOLLINGER: We will need to add essentially one21

full-time equivalent teacher.22

MR. EPTING: And you'll still be within the 40 cap?23

MR. HOLLINGER: We'll still be under the 40 --24

within the 40 cap.25
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CHAIRPERSON GRIFFIS: Was there not submission that1

there were two? Maybe -- and it's just my recollection. Was it2

in your submission that they talked about two employees or it was3

always one employee?4

MR. HOLLINGER: We will likely do some reorganizing5

and using people in different ways within the current staff.6

CHAIRPERSON GRIFFIS: I see. So, maybe what I --7

it's just my recollection. I don't have it in front of me. So,8

maybe I'm recalling that you would have two teachers at the sixth9

grade, but that doesn't necessarily mean two --10

MR. HOLLINGER: Right.11

CHAIRPERSON GRIFFIS: -- new hires?12

MR. HOLLINGER: That's right.13

CHAIRPERSON GRIFFIS: Okay. And I'm sorry. But, I14

was a little unclear on the employees. There is submission of an15

employee roster --16

MR. HOLLINGER: Yes.17

CHAIRPERSON GRIFFIS: -- from Friends and as I18

counted it up, it was probably said, but it was 43 or so.19

MR. HOLLINGER: Yes.20

CHAIRPERSON GRIFFIS: Now, some of those are21

indicated part-time and three if I recall correctly were bus22

drivers.23

MR. HOLLINGER: That's right.24

CHAIRPERSON GRIFFIS: Is it your understanding that25
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the condition in the standing order that speaks to 40 employees1

are full-time employees?2

MR. HOLLINGER: My understanding is that the3

condition is the equivalent of 40 full-time equivalents.4

CHAIRPERSON GRIFFIS: And how would you define5

equivalent?6

MR. HOLLINGER: In -- by have -- for example,7

someone working a third time. By three people working a third8

time. I would make them -- I would add that up to a full-time.9

CHAIRPERSON GRIFFIS: Right. So, the hours would10

coming up to a full-time employee status.11

MR. HOLLINGER: Right.12

CHAIRPERSON GRIFFIS: Okay. Mr. Levy, did you have13

something?14

MEMBER LEVY: Well, I mean on that same issue I'm15

looking at the -- at the BZA Order. Condition number three says16

the number of staff shall not exceed 40 and so, I'm wondering17

what that has to do with full-time equivalents or part-time or it18

just says staff.19

VICE CHAIRPERSON RENSHAW: Yes, 40 means bodies.20

MEMBER LEVY: I don't --21

VICE CHAIRPERSON RENSHAW: Forty to me in that22

order means bodies. Forty people.23

MEMBER LEVY: And the applicant is testifying that24

there are 43 staff members now and they're adding one.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

80

CHAIRPERSON GRIFFIS: Okay.1

MEMBER LEVY: So --2

CHAIRPERSON GRIFFIS: And how this relates, we need3

an understanding of that, but obviously how this relates to our4

special exception that's before us right now is if there would5

need to be an addition of a staff member for the sixth grade as6

testified does that actually comply with that condition.7

MEMBER LEVY: Exactly.8

CHAIRPERSON GRIFFIS: Okay.9

MR. FEOLA: Mr. Chairman, if I might.10

CHAIRPERSON GRIFFIS: Yes.11

MR. FEOLA: Phil Feola for the applicant.12

The zoning regulations define the size and what13

counts as a staff person and it is in rules -- in Rules of14

Interpretation 218.2, I'm sorry, 218.3, the numbers of teachers -15

- and I'll just quote "The number of teachers and employees shall16

be computed on the basis of the greatest number of persons to be17

employed at any one period during the day or night including18

persons having both full-time and then part-time employment."19

So, that the relevant question I believe is not20

whether or how many are full-time or part-time, the relevant21

question is how many are at the site -- the maximum at the site22

at any one time. So, for example, the three bus drivers who come23

at -- leave the premises at 8:00 in the morning and don't come24

back until 3:00 aren't in that -- shouldn't count in that 40 cap.25
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That's how I would read it. Unless the BZA would have qualified1

the zoning regulations in its order which it didn't, I think this2

is what you have to look at to determine --3

CHAIRPERSON GRIFFIS: And what was your referenced4

section on that?5

MR. FEOLA: 2118.3.6

CHAIRPERSON GRIFFIS: Right. Okay.7

MEMBER LEVY: Mr. Chair.8

CHAIRPERSON GRIFFIS: Yes.9

MEMBER LEVY: Could I just? Mr. Feola, is it your10

testimony then that Mr. Hollinger said there were 38 full-time11

equivalents. Is it your testimony that that number is 38 in12

accordance with the 2118.3? That there's no more than 38 people13

on site at any given time?14

MR. FEOLA: I think that's a question I'd have to15

ask Mr. Hollinger.16

MEMBER LEVY: Mr. Hollinger, would that be your17

testimony?18

MR. HOLLINGER: Yes, that would be testimony in19

addition to the drivers who are not on site at the same time. In20

fact, who are not on site at all. There are extended day21

teachers who are on site for an after-school program when other22

teachers have left.23

MEMBER LEVY: So, does the number of employees or24

number of staff on site at any one time exceed 40?25
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MR. HOLLINGER: No, it does not and it will not.1

It does not and it will not.2

VICE CHAIRPERSON RENSHAW: Mr. Hollinger, on the3

number of student issue where you are staying the same according4

to Mr. Epting, in other words, the cap at 200, but you've5

testified that approximately six to nine would be moving up into6

the sixth grade if approved. That brings it up to with your7

current enrollment up to about 180/181 somewhere in that8

vicinity.9

Now, are you planning to fill the rest of those10

slots or are you -- in other words, that opens up at the bottom11

or are you adding to other grades. I'm trying to get at how much12

more of a traffic impact are the numbers going to make in that13

particular area in that neighborhood.14

CHAIRPERSON GRIFFIS: Well, let me -- can I preface15

that, Ms. Renshaw, because I think that is an important point and16

we will be hearing a lot about it, but I think what we need to17

keep in mind and everyone should keep in mind is that the impact18

essentially has to start being measured at above -- well, at the19

difference that the sixth grade would bring as opposed to what it20

is on its on. My meaning is as the condition allows by the21

order, an enrollment of 200.22

VICE CHAIRPERSON RENSHAW: Yes.23

CHAIRPERSON GRIFFIS: So, clearly one could say24

that there will be additional traffic to deal with that, but that25
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is allowed at this point.1

So, I'm not sure where we're going in terms of2

asking.3

VICE CHAIRPERSON RENSHAW: Well, then back to your4

point about the difference the sixth grade would bring, we are5

looking at six to nine students going from the fifth grade to the6

sixth grade.7

CHAIRPERSON GRIFFIS: As I look at this and maybe8

I'm incorrect, but I think I ought to say it. I don't look at9

this as numbers of students because they are allowed -- they are10

allowed to increase the fifth grade if they're at 175 to 25 more11

students.12

VICE CHAIRPERSON RENSHAW: Yes.13

CHAIRPERSON GRIFFIS: Or the pre-k. That's well14

within the order.15

So, the issue has to come down to is what's the16

uniqueness of the sixth grade? Whether it be -- whether it be17

ten or whether it be 20, that may be important, but somehow we18

need to be shown the difference of impact that the sixth grade19

will have. Because the -- within the 200 is allowed.20

So, I don't see how counting numbers or getting21

into the specifics of how many students is incredibly pertinent22

right now.23

MR. EPTING: Mr. Chair, can we -- could we also24

address that? Because we did feel that the BZA Order entitled us25
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to go to 200 now.1

CHAIRPERSON GRIFFIS: Right.2

MR. EPTING: And that the difference in terms of3

parking, driving, traffic issues between a fifth grader and a4

sixth grader was a non-issue.5

So, we thought that the issue was already covered6

within the scope of the existing approval.7

So, unless there's some unique difference between a8

sixth grader and fifth grader which we don't think there is, then9

the traffic-type issues are not relevant here.10

CHAIRPERSON GRIFFIS: I think that's well said and11

that's where I was trying to go.12

VICE CHAIRPERSON RENSHAW: Well, for now, I will13

leave the issue, but just beware, I may be back. All right?14

MR. EPTING: Yes.15

CHAIRPERSON GRIFFIS: Okay. Any other questions at16

this time? You finished with your redirect, Mr. Epting?17

MR. EPTING: Yes, sir.18

CHAIRPERSON GRIFFIS: Okay. You can continue.19

MR. EPTING: That actually concludes our testimony.20

We'd like to save time for rebuttal and closing statement at the21

end.22

CHAIRPERSON GRIFFIS: Okay. Let's go to23

-- let's get to the Office of Planning's report and make not that24

the report was timely filed and welcome our planning25
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representative this morning.1

MS. THOMAS: Good morning, Mr. Chairman, members of2

the Board, I'm Karen Thomas with the Office of Planning3

representing the office in this matter.4

The applicant RCIS is seeking relief from the fifth5

grade specification of condition two BZA Order 16424 dated March6

5th, 1996 which outlines the maximum number of students allotted7

the facility and the grade range of the students including the8

number of students shall not exceed 200 pre-kindergarten through9

fifth grade.10

The school is requesting modification of this11

condition to allow the continuation of classes for the students12

through the sixth grade. The special exception request for13

modification surfaced due to the difficulty the school is14

experiencing in finding a suitable location for its previously15

proposed middle school expansion which would have allowed a16

smooth transition of its students from -- from the sixth grade17

through the eighth.18

Currently, the school operates subject to certain19

conditions of its BZA Order. OP did not find any non-conformance20

with the remaining six conditions. The total number of students21

enrolled will not exceed a maximum 200. A new staff will not be22

hired beyond that required 40 members. The applicant is not23

requesting a change in the overall hours of operation not to24

exceed 6:00 p.m.25
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OP reviewed the applicant's previous special1

exception submittal indicating the applicant's intention to2

develop a middle school for grades six through eight at a3

different location. The applicant informed OP that it still4

intends to do so.5

OP understands that the applicant has met with the6

Foxhall Citizen's Association and the ANC-2 and they support7

applicant's request.8

The Office of Planning does not anticipate any9

negative impacts if the school is allowed the flexibility to10

extend its program through the sixth within the stated hours of11

operation and in conformance with the other conditions of the12

previous BZA Order.13

This OP believes will extend the time to the14

applicant to continue its property search for locating it's15

proposed middle school for sixth grade through eight grade.16

OP, therefore, recommends the approval by the Board17

of Zoning Adjustment of the applicant's request to amend18

condition two to read as follows: The number of six grade19

students -- the number of students shall not exceed 200 pre-20

kindergarten through sixth grade.21

CHAIRPERSON GRIFFIS: Good. Thank you very much.22

Board Members, any questions of Office of Planning?23

Is there any questions of the Office of Planning24

from the applicant?25
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MR. HOLLINGER: No.1

CHAIRPERSON GRIFFIS: The party? Very well. We2

can move on and again, thank you to the Office of Planning for3

putting that together.4

Let's go to ANC-2E first and then come back to5

Parks and Recreation.6

Ms. Renshaw, do you have the ANC letter?7

VICE CHAIRPERSON RENSHAW: Yes, I'd like to ask if8

there is an ANC representative in the audience? Yes, he should -9

-10

CHAIRPERSON GRIFFIS: Good. Do you want to come11

forward?12

Good morning.13

MR. POLK: Good morning, Mr. Chairman. I'm Scott14

Polk. I'm the neighborhood commissioner in the, I guess, East15

Palisades and Foxhall neighborhood. I've been the neighborhood16

commissioner for three years. Previously, I was the citizens'17

association president for three years.18

Just to reiterate I guess a couple points, the19

Foxhall Community Citizens' Association Board, you know, passed20

this. They were in favor of the sixth grade for Rock Creek.21

Similarly, it was passed by the Foxhall Community Citizens'22

Association and at the neighborhood commission meeting, it did23

pass as well. I believe you have letters from the citizen's24

association as well as the neighborhood commission.25
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Speaking, you know, as the neighborhood1

commissioner in the area, I am pleased to have Rock Creek School2

there. They have taken a -- I guess an old D.C. public school3

that was abandoned and made it into a nice location. They did do4

a lot of ground work and I believe that on the whole, they are5

well accepted in the neighborhood and they've done good things6

for us.7

I'd like to see them remain there and for a couple8

reasons. I think it's a very stabilizing thing for our9

neighborhood. When they first came to apply, you know, there10

were a lot of applications, a lot of people that were interested11

in the property not all of which we were very interested in12

having and I would like for Rock Creek to continue to be a viable13

institution and, you know, I hardly see the addition of the six14

or nine students as being a great detriment to the community.15

Financially as I said I'd like them to continue to16

be viable. I wouldn't like to see them leave. What I don't want17

to see is, you know, I guess Georgetown University Public School18

or Public School of Administrative being there with night school19

or, you know, George Washington, Mount Vernon, you know,20

extending down.21

I know that in the Palisades area right now they're22

concerned about the expansion of St. Patricks. St. Patricks23

would probably love to have this school as well and that would be24

a greater impact on the community with worse traffic and wouldn't25
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help us as a community. I feel that this is good use. It's low1

impact on the community and, you know, all the way up to 2002

students, I have no problems with it.3

VICE CHAIRPERSON RENSHAW: Mr. Polk, would you4

speak to the meeting of your ANC in which you voted on this5

application?6

MR. POLK: Yes, the vote was 6-4. One abstained7

and somebody had left the room.8

VICE CHAIRPERSON RENSHAW: All right. And that9

meeting took place on --10

MR. POLK: It was --11

VICE CHAIRPERSON RENSHAW: -- March 7th?12

MR. POLK: That's -- let me see. March. That's13

correct. It was March 7th.14

VICE CHAIRPERSON RENSHAW: All right. And a15

quorum, of course, was present of the --16

MR. POLK: Was present. Yes, ma'am.17

VICE CHAIRPERSON RENSHAW: All right. And did you18

have any conditions?19

MR. POLK: No, there were no condition.20

VICE CHAIRPERSON RENSHAW: I'm looking at a letter21

from Peter Pulsifer your chair. He said that the motion passed22

and he stated that the request is for one year because the school23

has stated that this would be the one year.24

MR. POLK: School did request for one year. That's25
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correct.1

VICE CHAIRPERSON RENSHAW: For one year during2

which time they must be seeking a separate location for the3

middle school.4

MR. POLK: That's correct.5

VICE CHAIRPERSON RENSHAW: All right. And the ANC6

urges the Rock Creek School to continue to work closely with the7

community to resolve any issues between the school and the8

community.9

MR. POLK: That's correct and I feel that that's10

where the majority of these issues are.11

VICE CHAIRPERSON RENSHAW: Yes. Thank you.12

CHAIRPERSON GRIFFIS: Great. Thank you very much.13

MR. POLK: Thank you.14

CHAIRPERSON GRIFFIS: And you have submitted15

written testimony that we have on the record now in the case.16

So, we do appreciate your personal representation here.17

VICE CHAIRPERSON RENSHAW: Let me just amend that18

your meeting took place on March the 5th not March the 7th.19

CHAIRPERSON GRIFFIS: Right. The letter was dated20

--21

VICE CHAIRPERSON RENSHAW: Right.22

CHAIRPERSON GRIFFIS: -- letter dated March 7th.23

Okay. And we have the letter from the Parks and24

Recreation which states that the -- well, that's going to be25
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Exhibit Number 28.1

This is -- I'm not sure that this is actually a2

government report or whether this will -- well, anyway. It's --3

yes, I'm not -- this isn't an official submission or a government4

report, but yes, sir.5

MR. STAROBA: Could I commend on the ANC report?6

CHAIRPERSON GRIFFIS: Oh, yes, I'm sorry and I need7

to give both -- please come forward.8

You actually have -- right. Actually, I'm going to9

ask that Mr. Polk to come back for -- and you're able to conduct10

cross examination of the ANC member at this time as will the11

representative from the applicant.12

MR. STAROBA: Good. Thank you, Mr. Chairman.13

CHAIRPERSON GRIFFIS: Yes.14

MR. STAROBA: Mr. Polk, I was very concerned with15

your comment about not wanting a public school in the Hardy site16

and I wish you would expand on that.17

MR. POLK: Yes, can you tell me where you heard18

that or saw that?19

MR. STAROBA: In your comment just a moment ago.20

You said you wanted neither a public school nor a St. Pats.21

MR. POLK: Well, I don't recall saying that we22

wanted -- we didn't want a public school.23

MR. STAROBA: Could we ask the recorder if he could24

check the record?25
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CHAIRPERSON GRIFFIS: Yes, my recollection and I1

think what you said was the public -- it was something tied to2

Georgetown University.3

MR. POLK: No, it's the School of Public4

Administration.5

CHAIRPERSON GRIFFIS: Right. School of Public6

Administration is what I heard.7

MR. POLK: MBA program is what I was concerned8

about. They're currently trying to get into the Wormley Site9

with some opposition from the George University Community.10

MR. STAROBA: In that case, I simply misread what11

he said because I thought he was rejecting the idea of a public12

school there.13

CHAIRPERSON GRIFFIS: And that's not correct?14

MR. POLK: No, that's not correct and I will15

reiterate or actually say that, you know, when Rock Creek was16

first coming, I was opposed to the idea because I -- I very much17

wanted to have a public elementary school in the neighborhood,18

but the demographics did not support us at that time and I don't19

think that they do even at this time and furthermore, I know the20

Key School has expanded. They've doubled their space and they've21

taken on 50 percent more students. A lot of them from our22

neighborhood.23

CHAIRPERSON GRIFFIS: Okay.24

MR. STAROBA: I'm not sure it's appropriate at this25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

93

time, but I'd like to get into the record that our concern is for1

public education and for public use and that was the source of my2

question.3

CHAIRPERSON GRIFFIS: Okay. And that's appreciated4

and there is some point to that, but this would not be the5

appropriate time to introduce into the -- any other cross6

examination?7

MR. STAROBA: No.8

CHAIRPERSON GRIFFIS: Does -- Mr. Epting, anything?9

Okay. Thank you again, Mr. Polk.10

MR. POLK: Thanks.11

CHAIRPERSON GRIFFIS: And I appreciate -- I12

appreciate that being brought to my attention things that I might13

be overlooking and proceeding on. So, do not feel that you14

cannot do that and I'm always happy to have that happen15

especially when I'm in the wrong.16

Any other government reports that you're showing,17

Board Members, on your docket? I don't have anything else. So,18

I think we could go to testimonies at this point.19

People -- I don't have any parties, but persons in20

support of this application, now is the time to come forward for21

testimony.22

Are you both in support?23

PARTICIPANTS: We are.24

CHAIRPERSON GRIFFIS: Yes, everyone -- anyone25
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that's testifying in support can come up and as the table fills,1

we will sit you in the front row.2

MS. CAHILL: My name is -- voice on?3

CHAIRPERSON GRIFFIS: Yes.4

MS. CAHILL: My name is Catherine Cahill. I live5

at 1663 45th Street, N.W. and I'm the Vice President of the6

Foxhall Community Citizens' Association.7

We have approximately 200 active members. It8

varies with the time and the membership year and we represent a9

community of between 700 and 800 homes.10

We're testifying in support of the application of11

the Rock Creek International School to include the sixth grade in12

the elementary school. Myself and the other gentlemen here, Mr.13

Candamo, join this panel. We are supporting it. I'm14

representing the community association and he's speaking on15

behalf of other residents in the area as he represents others16

there.17

I would like to report that a majority of both the18

board and the broader association voted to support the school's19

change in the mix of students citing two key reasons.20

Primarily, the inclusion of the sixth grade is21

within the school's original application and contract. It would22

-- it would stay within the 200 limit on enrollment and we23

believe that a change in the mix of students that stays within24

that originally approved ceiling for students and faculty and25
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staff will not have a significant impact on the neighborhood.1

Secondly, the school's been a good neighbor in the2

community. They've improved the physical site and they've3

provided another educational alternative for families of young4

children in the neighborhood and we've learned that inclusion of5

the sixth grade is critical to the school's economic survival and6

any concern that's been expressed within the board and within the7

broader association about the school's continuance relates to a8

concern that if there's any failure of the school to survive,9

that that may lead the city to select perhaps a commercial tenant10

that could occupy the space that might be less compatible with11

the community or perhaps less favorable in some way. We like the12

fact that we have an elementary school there. It's been a good13

mix for us.14

Further, the number of families with small children15

is growing again in the neighborhood and should the city at the16

close of Rock Creek's lease choose again to use the space as an17

elementary school, we would anticipate that there would be a18

smoother transition from private to public if you're just staying19

from elementary school to elementary school.20

I'd like to thank you for appearing here. I like21

the opportunity -- I appreciate the opportunity to testify on22

support of the Rock Creek School and we hope you'll view their23

application favorably.24

CHAIRPERSON GRIFFIS: Good and thank you very much25
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and we do have your letter from the Foxhall which indicated the1

vote and it is Exhibit Number 41.2

Do we have a letter indicating that you have3

authorization to speak for the Foxhall?4

MS. CAHILL: I don't have a letter that I have5

submitted. If you would like, I can follow up with a letter to6

that effect.7

CHAIRPERSON GRIFFIS: Okay. Yes, I think that8

would be appropriate.9

MS. CAHILL: Certainly. Be glad to.10

CHAIRPERSON GRIFFIS: But, you did indicate that11

you, in fact, lived in the neighborhood also.12

MS. CAHILL: I'm two blocks from the school.13

CHAIRPERSON GRIFFIS: Right. Okay. That would be14

appreciated just to be put into the record at this point.15

Any questions, the Board?16

VICE CHAIRPERSON RENSHAW: Ms. Cahill brought up17

the subject of the school's economic survival and that's what is18

the underpinnings of putting in the sixth grade, going from fifth19

to sixth?20

MS. CAHILL: That was one of the issues that was21

raised anytime there was discussion before our broader community22

association. In that, Mr. Hollinger had indicated that some of23

the parents of his students there had wanted to extend their24

education at the sixth-grade level and we were concerned that if25
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those parents would instead choose to send their children1

elsewhere and remove them from the school that changes their2

circumstance. We don't want to see any damage to their economic3

viability.4

I haven't looked at their specific accounting5

records to be able to say that that would be the case. It's just6

a general concern that would raised by some of us participating7

in the meetings, the association meeting as well as prior board8

meetings.9

CHAIRPERSON GRIFFIS: But, your understanding in10

what your statement is, in fact, it's the continuum of the11

school. It's not necessarily the sixth grade is paying a higher12

tuition than --13

MS. CAHILL: Oh, no.14

CHAIRPERSON GRIFFIS: -- and floating the boat on15

that.16

MS. CAHILL: No, we just want to make sure that17

parents that currently have their students enrolled --18

CHAIRPERSON GRIFFIS: Right.19

MS. CAHILL: -- in the school --20

CHAIRPERSON GRIFFIS: So, that --21

MS. CAHILL: -- choose to keep them there.22

CHAIRPERSON GRIFFIS: -- the continuum of the23

grades.24

MS. CAHILL: They continue on to the sixth grade25
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rather than withdrawing and moving on to another school earlier1

in our educational cycle.2

CHAIRPERSON GRIFFIS: I see. Okay.3

Anything else? Any cross examination? Applicant?4

Parties? No. Okay.5

Thank you again, Ms. Cahill.6

MR. CANDAMO: Good morning, Mr. Chair, ladies and7

gentlemen of the Board. My name is Manuel Candamo. I am a8

member of the Foxhall Community Association, a member at large,9

but at this particular, I'm going to talk as one of the citizens10

and taxpayers of this city.11

Let me give you a little bit of the background so12

that you understand. My six points are going to be very brief.13

One of the things that I do as a citizen my14

company, a consulting firm, we provide advice to governments and15

we try to digest things particularly my main customer is a16

science and technology board, the government of Puerto Rico. I17

sit there on -- am a board member and we interact with the18

different levels of academia.19

Spur my curiosity, I did have the opportunity to20

visit the other schools. You mention Oyster.21

CHAIRPERSON GRIFFIS: Yes.22

MR. CANDAMO: And I visited also Washington23

International. My experience with language, I'm a polyglot24

trained by the intelligence community and I got to say that of25
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the three systems that I saw, I got to sympathize with what Mr.1

Hollinger mentioned. The system that they have is very, very2

similar to the one that our men in uniform use, men and women in3

uniform. It probably is much better than the one that I had to4

go through in the sense that they combine also information5

systems.6

But, what I want to get now, going to give you in a7

nutshell what I will have done. Normally, I will bill a8

government for this and this time you guys are going to enjoy for9

free.10

CHAIRPERSON GRIFFIS: Let me ask quickly. Did you11

submit anything to records about what -- any written testimony?12

MR. CANDAMO: No, sir.13

CHAIRPERSON GRIFFIS: Okay.14

MR. CANDAMO: I didn't know that I had to do that,15

but I'll be delighted to do it.16

CHAIRPERSON GRIFFIS: No, you didn't have to do17

that. I just wanted to make sure and then we may ask you to do18

that after we hear this. If we see a value, we're probably going19

to need it.20

MR. CANDAMO: No problem.21

Okay. Well, what I see on our democratic system22

here is that there was a vote from the --23

CHAIRPERSON GRIFFIS: Can I interrupt you one more24

time?25
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MR. CANDAMO: Sure.1

CHAIRPERSON GRIFFIS: A Board Member has brought up2

a pertinent point. Can you give us your address?3

MR. CANDAMO: Sure. It's 4421 Greenwich Parkway,4

N.W. in Foxhall Village.5

CHAIRPERSON GRIFFIS: Okay. Thanks.6

MR. CANDAMO: Okay. What I see here is very7

simple. We have a micro-level. The ANC already looking in a8

positive way the addition of this school as well as the Foxhall9

community in general. It's over 700 families that we have10

involved there.11

On the vote that we had last February 20th,12

basically when you look at the percentages based on our13

democratic system, 57 percent of the people were in favor of14

moving forward with the school, Rock Creek International School,15

as our neighbor and with the changes that they were presenting.16

As you look at what has happened with the17

educational system in our city, I like to say that that vote18

reflected that our community is pro-education. Okay. It19

provides -- it helps to integrating to the city of Washington20

choices. Yes, choices like Oyster. There is a public system as21

well as now -- is a private organization.22

More important, it brings diversity. The aspect of23

international. I think that Washington, D.C. can say that not24

only enjoys to be the home of the real McCoys when you talk about25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

101

ambassadors. The real embassies are here and many of the members1

I'm sure that go there.2

CHAIRPERSON GRIFFIS: Let me interrupt you just3

briefly, Mr. Candamo. Is that --4

MR. CANDAMO: Candamo. Yes.5

VICE CHAIRPERSON RENSHAW: Candamo and I think it's6

very pertinent. I think actually -- well, what is not at stake7

here is whether this school stays or goes and I think the8

statements from the applicant were fairly clear. It is very9

important pertinent piece to the bilingual education whether it's10

the only one or the best or whatever. That doesn't matter to us.11

MR. CANDAMO: Okay.12

CHAIRPERSON GRIFFIS: So, if we want to move a13

little bit on to the -- because I will be doing this even more to14

other people I'm sure, but we need to stay specifically to the15

special exception and what we're talking about is the adding of16

the sixth grade.17

So, if you want to talk a little bit about that and18

how it might impact the harmony of the zoning regulations or, in19

fact, have some sort of adverse or non-adverse affect to the20

neighborhood.21

MR. CANDAMO: We didn't see anything that could22

affect that. On the contrary, I got to agree with my colleague23

and the Board because we perceived that the sixth grade was going24

to be crucial for them. It's part of the growth. Okay. We25
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think the limitations already pre-establish.1

Becoming one of the international schools in the2

nation, out of 17, we'll have two in our neighborhood, Washington3

International and then Rock Creek. Therefore, when you look at4

quality of life for the city, I mean it is very important for our5

community.6

I think it's crucial. At any point, there are7

going to be violation of anything pre-established by this Board,8

the number of the personnel as well as their students.9

Furthermore, knowing the concern that our Board10

Member Renshaw mentioned about the traffic, the reality about the11

traffic I think has been addressed properly both by the school12

and also by the community. The way that we see it also is one of13

the issues of living in a city you always are going to have14

traffic. The only way that you can avoid it is move out of the15

city. But, it's up to the --16

CHAIRPERSON GRIFFIS: No, the traffic's worse17

outside of the city. I mean --18

MR. CANDAMO: But, it's how our community together19

with the particular organization being a private, corporate or a20

school including Georgetown University, we have it next door, how21

we work out these issues and how we can work with the city on22

mitigation of these issues and I think that all that area has23

been properly addressed.24

So, the last thing I would like to mention I know25
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that it may shock some of these people, but it's the aspect of we1

forget that the schools have another mandate as federal shelters.2

They become shelters during federal emergencies and the reason3

why I come with that subject is because in our community, our4

very first shelter by federal mandate is going to be Rock Creek5

International. The Emergency Management Agency was going to6

operate from there. They're not going to come to my basement to7

help me out.8

So, I think that the relationship that we have9

developed with them, we'd like to continue that relationship,10

grow it, and try to work with the BZA and the ANC on solving any11

further issue, any concern that the community members may have.12

With that said, I think that we addressed that two13

points that you mentioned. I think I will open for any questions14

of you guys.15

CHAIRPERSON GRIFFIS: Great. Thank you very much16

and we appreciate one, your expertise, but also your personal17

presence here.18

One clarification for the record.19

MR. CANDAMO: Yes.20

CHAIRPERSON GRIFFIS: You indicated you agreed with21

your colleague on the Board. I imagine that you're talking about22

Ms. Cahill --23

MR. CANDAMO: Oh, yes, Ms. Cahill.24

CHAIRPERSON GRIFFIS: -- at the table.25
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MR. CANDAMO: Sorry. Yes.1

CHAIRPERSON GRIFFIS: Just in case anyone is2

reading this record in the future and we --3

MR. CANDAMO: Perfect.4

CHAIRPERSON GRIFFIS: -- want to make clear that we5

don't have a conflict of interest that wasn't disclosed. So, any6

questions?7

VICE CHAIRPERSON RENSHAW: No.8

CHAIRPERSON GRIFFIS: Very well. Any cross9

examination? Yes.10

MR. STAROBA: I have two questions for either Ms.11

Cahill or for Mr. -- I'm sorry. Your name?12

MR. CANDAMO: Candamo.13

MR. STAROBA: Candamo. And they are as follows.14

Could you give us what the vote was at the FCCA meeting when it15

approved supporting the RCIS application?16

MS. CAHILL: I can do that for you. Our vote I17

believe was 19 in favor. Thirteen were opposed and there was one18

abstention and we did have a quorum present for the meeting.19

MR. STAROBA: I was at that meeting and I would20

just like to point out that 19 to 13 with one abstention is a21

very close vote.22

CHAIRPERSON GRIFFIS: Right.23

MR. STAROBA: And that it is -- if you take that in24

combination with the petition of 130-some signatures.25
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CHAIRPERSON GRIFFIS: I see. But, we'll stick to1

cross examination.2

MR. STAROBA: Okay.3

CHAIRPERSON GRIFFIS: You can bring that up --4

MR. STAROBA: All right. The second question then5

--6

CHAIRPERSON GRIFFIS: But, let me also just7

reiterate that that is Exhibit Number 41. The letter is clearly8

stated out the vote 19-13-1.9

MR. STAROBA: And then my second and last question10

has to do with the reference to the Federal Emergency Management11

problem. I don't understand how that's relevant to the sixth12

grade.13

MR. CANDAMO: That's --14

CHAIRPERSON GRIFFIS: No, actually, I don't think15

you need to.16

I agree with you. I let some latitude there. I17

would have taken an objection if you wanted to object at that18

point. I don't think it harms the case or prejudices unless you19

feel or you want to make a motion to remove it from the record20

which we can entertain, but as I stated in the beginning, there21

will be -- you know, there is going to be a lot of testimony and22

I again err on the side of being more lenient than not, but I23

would concur with your point and question and I don't think there24

needs to be an answer to it. I do not see the relevancy to the25
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federal shelter provision in the structure itself.1

MR. STAROBA: Oh, that's fine with me. I don't2

want to ask for a vote to strike it from the record and it just3

prompts me to say that I appreciate your fairness in allowing4

people to say what they need to say.5

CHAIRPERSON GRIFFIS: Thank you. Okay. Any other6

-- you don't want to cross examine? Do you?7

MR. STAROBA: No.8

CHAIRPERSON GRIFFIS: That's all. Yes, Mr. Epting.9

MR. EPTING: He needs to be sworn in.10

CHAIRPERSON GRIFFIS: Indeed. Thank you.11

No other questions then? Very well.12

And you are here to testify as a person in favor?13

MR. ANDREW: Yes.14

CHAIRPERSON GRIFFIS: Okay. And what I'm going to15

do is have you stand to be sworn in.16

Is there anyone else that came in late, was not17

sworn in, that will actually be giving testimony? Is there18

anyone that doesn't understand what I just said?19

Are you going to testify, ma'am?20

MS. GATES: Yes, please.21

CHAIRPERSON GRIFFIS: Okay. Do you want to stand22

and be sworn in at the same time?23

MS. GATES: Yes.24

MS. BAILEY: Do you solemnly swear or affirm that25
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the testimony you're about to give will be the truth, the whole1

truth, and nothing but the truth?2

PARTICIPANTS: I do.3

CHAIRPERSON GRIFFIS: Is anyone testifying in4

support of the application? Okay.5

Then, I'm going to have you state your name and6

your address and you are welcome to proceed.7

MR. ANDREW: My name is Bob Andrew. I live at 14138

Foxhall Road. I'm the past president of the Foxhall Citizen's9

Association and prepared a written testimony on behalf of that10

association by ANC-2E back on 31st of January '99 in support of11

the school, specifically, in those exceptions required under 1112

DCMR 205 and 206, noise, traffic, number of students, physical13

conditions, off-street parking, safe drop off/pick up, and14

sufficient safe outdoor playing space.15

I would to speak to two of those, number of16

students. We had supported a maximum of 200. As you hear, my17

successors on the board support that today if this application18

stays under the limit of 200.19

As far as the safe drop off and pick up, we were20

concerned about that and worked with the board of Rock School to21

do a safe drop off on Foxhall Road which is a wide street. We22

worked with WMATA to move the bus stop so there were no conflict23

between WMATA buses and students and we worked with the parking24

sign people to make sure there was an adequate length in front of25
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the school to do that in a safe manner. It's been my experience1

that that has worked quite well.2

That is the extent of my testimony. Thank you.3

CHAIRPERSON GRIFFIS: Very good. Thank you very4

much and we appreciate your reiterating some of that for us, but5

basically, your overall testimony is that, in fact, you're6

finding that the Rock Creek International is in compliance with7

the BZA Order that stands.8

MR. ANDREW: Yes, sir.9

CHAIRPERSON GRIFFIS: Okay. Good. Thank you three10

very much.11

Oh, I'm sorry. Is there cross examination? Very12

good.13

Thank you.14

All right. Let us move on then and call the15

parties in opposition at this time and can I get a show of hands16

just of who else is going to be testifying in opposition as17

persons. One, two, three, four, five. Okay.18

We are at 12:15 by the unofficial clock that's19

behind you. I would like to roll through this so that everyone20

gets out of here as quickly as possible rather than breaking now21

for lunch.22

So, if there's no concern about that, let us23

proceed and we'll take the parties in opposition at this time.24

MR. STAROBA: Shall we all come forward?25
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CHAIRPERSON GRIFFIS: Well, there's only one party.1

I'm sorry. Yes, let -- I was not clear. I'm going2

to have the party testify first and then I will bring persons up3

to give testimony because obviously there are more and this is4

going to be perhaps more lengthy.5

MR. STAROBA: Chairman Griffis and Board members,6

thank you for the opportunity to speak in opposition to this7

request for zoning variance.8

My name is Frank Staroba as I've already said. I9

live at 4503 MacArthur Boulevard, N.W. and my house backs on the10

Hardy playing fields and I'm testifying as Chairman of the11

Friends of the Hardy Steering Committee, a party to this request.12

We oppose the request of Rock Creek International13

School to expand to the sixth grade on site and we also believe14

that RCIS has created its own hardship in this case.15

There are two main points I would like to make.16

The first of those is from the point of view of the use of the17

recreational facilities which is the major concern of Friends of18

Hardy and the second has to do with the distrust that we feel19

Rock Creek has generated in the community contrary to some of the20

comments that have already been made.21

Back in 1998, we welcomed RCIS to our neighborhood.22

At the time, we thought they were the best candidate to lease23

the building that used to be Hardy Elementary School. It had24

been vacant for two years. In fact, a group of us actually25
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formed Friends of Hardy in order to fend off other applicants.1

We welcomed RCIS, but we had our reservations. We2

were skeptical of a long-term lease because there were a lot of3

families with young children moving into our neighborhood as has4

already been referred to. That meant that Hardy should reopen as5

a public school as soon as the demographics warranted that.6

However, a long-term lease was the only way we could get someone7

to reoccupy the building.8

Another worry was the limited playground space on9

the school grounds and we were right to be concerned about that.10

Now, we see RCIS using the playground as if it belongs to them11

particularly in operation of their after school program. The12

first through fifth graders in this program without meaning to do13

it intimidate younger and smaller neighborhood kids who won't use14

the equipment when the RCIS kids are there. I see this myself15

whenever I am there with my four-year-old grandson.16

If they add sixth graders, there will be even more17

older kids to scare the younger ones off and they will be private18

school students, mostly from outside the District, who will have19

preference over children of taxpaying residents. We reject that20

outcome.21

Most important to our opposition is that our RCIS22

has made us distrust them since they moved in. On their website23

and in their summer camp brochure, they first give the impression24

that the park was part of their school campus. When we call25
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their attention to that misrepresentation, they change the1

brochure. Now, they are changing the website.2

If we hadn't protested, we think they would have3

gone on misleading parents.4

Their proprietary attitude also showed up in their5

proposal to form a public/private partnership with the Department6

of Parks and Recreation. The partnership was suppose to be7

mutually beneficial. It would raise the recreation center and8

our newly equipped tot lot in order to build a big gym and9

related facilities.10

RCIS would use the new building on schools days11

from 8:00 a.m. to 6:00 p.m. and at other times as they needed it.12

MR. EPTING: Objection. I'm not sure the relevance13

of this --14

CHAIRPERSON GRIFFIS: Right. What I was hoping is15

you were going to get us to somehow the connection into this16

history and then the use of the recreation if you want to do17

that. But, I would uphold that objection and again as stated --18

first of all, a lot of what you're saying was written and19

submitted, but secondly, as we need to --20

MR. STAROBA: Yes. Yes.21

CHAIRPERSON GRIFFIS: -- focus on because what I'm22

hearing is the problems with the existing condition of the school23

and the operation and the objection to it. I think it's well24

established your position on the mistrust that has been -- that25
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is your experience with this. So again.1

MR. STAROBA: I can move to what you'd like to2

hear.3

CHAIRPERSON GRIFFIS: That would be tremendous.4

MR. STAROBA: Yes, and it goes specifically to5

their request that they be allowed to become an agent of the6

public schools and in that capacity, be able to rent classroom7

space in the case of an emergency and the emergency would arise8

if they were not able to find alternate space and they had to9

house sixth grade on site.10

Now, the public schools refused that request and11

subsequent to that, creatively RCIS has discovered that the12

current interior space was enough to accommodate the sixth grade.13

These are the kinds of actions that we only learned14

of through a Public Information Act Request that have led us to15

really wonder are we not on the top of a slippery slope and at16

the end -- at this time next year, we're all going to be at the17

bottom of that slippery slope and we're going to be addressing18

the issue shouldn't they have the seventh grade which could be19

shoehorned into the same space.20

CHAIRPERSON GRIFFIS: Right and --21

MR. EPTING: Objection.22

CHAIRPERSON GRIFFIS: Yes, and another objection23

anticipated and I would also -- well, give me your objection and24

--25
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MR. EPTING: Well, I think we need to limit it to1

what's before the Board.2

CHAIRPERSON GRIFFIS: Right.3

MR. EPTING: I mean because we can't --4

CHAIRPERSON GRIFFIS: And they're --5

MR. EPTING: We're not sure what we're -- this is6

what's before the Board right now.7

CHAIRPERSON GRIFFIS: Right.8

MR. EPTING: This is what we're requesting. He's9

speculating and that is not before the Board.10

CHAIRPERSON GRIFFIS: And I agree and that's11

difficult to chair this Board and knowing the Board Members, it12

will be very difficult for us to -- it's in -- we cannot deal13

with the speculation of what might happen or what won't happen14

except how it goes to specifically the sixth -- the application15

for the special exception now which is the adding of the sixth16

grade to the facility.17

So, any other deals or how they dealt with deals or18

whether they're proposing to put the entire middle school or19

build a structure, acquire, you know, Georgetown University, it's20

not us or information for us at this point.21

MR. STAROBA: Yes, I understand that. I can come22

down to the two things we'd like.23

CHAIRPERSON GRIFFIS: Good.24

MR. STAROBA: Because the order has established it25
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as up through fifth grade and we supported that several years1

ago, we're prepared to live with that. What we really want is2

for RCIS to be open with the community and let us know what on3

earth they're planning to do.4

CHAIRPERSON GRIFFIS: And I appreciate the5

frankness and directness of that and I mean some of the6

indication you gave when things were brought to the school, they7

were, in fact, responsive and corrected. I would hope that that8

would be the overall dealings and discourse, but Ms. Renshaw.9

VICE CHAIRPERSON RENSHAW: Yes, I'd like to ask Mr.10

Staroba, when you say you can live with that, what's that? Would11

you define?12

MR. STAROBA: The order as it currently stands up13

to the fifth grade.14

VICE CHAIRPERSON RENSHAW: Up to the fifth grade?15

MR. STAROBA: Yes.16

VICE CHAIRPERSON RENSHAW: Thank you.17

CHAIRPERSON GRIFFIS: Any other questions?18

MEMBER LEVY: One quick question, Mr. Chair.19

Mr. Staroba, is it your testimony -- sorry. Is it20

your testimony that the school doesn't have room for the sixth21

grade in their existing facility and if it's not just say so.22

I've --23

MR. STAROBA: My testimony is that it seems curious24

to me that they found the room when initially they thought they25
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didn't have it and when initially they said the school was not1

appropriate to accommodate middle school grades.2

MEMBER LEVY: Okay. Thank you.3

VICE CHAIRPERSON RENSHAW: Mr. Staroba, we4

understand from the applicant that approximately 12 are in the5

fifth grade going onto the sixth grade. Is that correct?6

MR. STAROBA: Yes.7

VICE CHAIRPERSON RENSHAW: Now, there may be about8

a half or two-thirds of those who would be in the sixth grade.9

You are fearful then from your testimony that these children now10

a year older will become even worse on the -- shall we say11

difficult on the recreation fields and harass the younger12

children? Is that what you're saying?13

MR. STAROBA: That's correct and part of that is14

because of a rather lack style of supervision that the faculty15

supervising after-school programs implements which I have16

observed myself.17

VICE CHAIRPERSON RENSHAW: Do you have complaints18

from the parents of these children that they have been bothered19

by the older children at school?20

MR. STAROBA: I believe there was a letter from one21

such parent submitted in the -- among the exhibits.22

VICE CHAIRPERSON RENSHAW: Right. But, has your23

organization received complaints. That's what I'm --24

MR. STAROBA: Yes.25
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VICE CHAIRPERSON RENSHAW: That have stimulated1

this kind of --2

MR. STAROBA: Yes, not written complaints but oral3

complaints.4

VICE CHAIRPERSON RENSHAW: Oral complaints. Can5

you give me a number?6

CHAIRPERSON GRIFFIS: Probably not an exact.7

MR. STAROBA: Somewhere -- yes, somewhere between8

five and ten.9

VICE CHAIRPERSON RENSHAW: Okay. Thank you.10

CHAIRPERSON GRIFFIS: And your testimony is it's11

the older kids that kind of monopolize the recreation --12

MR. STAROBA: Yes, and that relates to the13

demographics of the neighborhood. We have increasing numbers of14

young kids in beginning families.15

CHAIRPERSON GRIFFIS: Who are small and do you see16

a distinct difference between -- well, where do you draw your17

distinction in terms of -- in terms of twofold. One, the older18

kids that might predominate or take over, is it, you know, from19

third grade up? Third, fourth, and fifth or is it just the fifth20

grade? And then how do you draw the distinction and difference21

between fifth and sixth? Is there any?22

MR. STAROBA: Just that they're older and that if -23

- presuming they're part of the after school program, then at24

that age, they're going to want kinds of physical activities that25
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the site really doesn't accommodate at this point.1

CHAIRPERSON GRIFFIS: Does it accommodate it for2

fifth grade in your opinion?3

MR. STAROBA: Well, it will as soon as the Friends4

of Hardy new equipment gets installed.5

CHAIRPERSON GRIFFIS: I see.6

MR. STAROBA: And we have raised somewhere close to7

$30,000 to do that. So, that's part of our concern that that8

equipment be suitable for -- well, primarily for neighborhood9

children with the long-term view that we'll return to a public10

elementary school.11

CHAIRPERSON GRIFFIS: It's -- from my understanding12

of your position is what I'm trying to get to is there any13

difference between if you had -- given your opinion of the older14

kids monopolize the recreation space, is there any difference15

between having two fifth-grade classes or two sixth-grade16

classes? Is there a difference between the fifth and the sixth17

grade in terms of the impact that you see as adverse?18

MR. STAROBA: I expect that there will be, but I19

don't have any concrete evidence for that.20

CHAIRPERSON GRIFFIS: Yes, you know, I'm not21

expecting a scientific study, but that is your opinion that it22

will.23

MR. STAROBA: Yes, that's correct. Yes.24

CHAIRPERSON GRIFFIS: Right. Yes, sir.25
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MR. EPTING: Could I ask a cross examination1

question?2

I'm curious --3

CHAIRPERSON GRIFFIS: Actually, you know what? Let4

me let the Board finish --5

MR. EPTING: Okay.6

CHAIRPERSON GRIFFIS: I didn't lay it out. I7

didn't establish it, but what we've established by proceeding is8

just having Board questions first and then we'll get to cross.9

Is there anything else, Mr. Levy? Did you have a10

question?11

MEMBER LEVY: I guess just to follow up on the12

discussion of the new playground equipment that you talked to --13

MR. STAROBA: Yes. Yes.14

MEMBER LEVY: Is the playground equipment that's15

coming in going to be appropriate for fifth and sixth or fifth16

versus sixth or sixth versus fifth? Is it geared toward older17

children or younger children?18

MR. STAROBA: I don't technically have the19

information on that, but a subsequent testifier, Mr. Dixon, who20

is chair of the group that has raised the money and purchase the21

equipment could respond to that if you want to hold it.22

MEMBER LEVY: Okay. That's fine. Thanks.23

MR. STAROBA: Yes.24

CHAIRPERSON GRIFFIS: Anything else? Okay. Cross25
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examination.1

MR. EPTING: I just have one question. You've2

testified that you want the school available at some point in3

time for a public elementary school which would go to the sixth4

grade. So, I'm curious what in your mind would be the difference5

between a D.C. public school sixth grader and a private school6

sixth grader in terms of recreational use?7

MR. STAROBA: The animals are the same, but their8

status is different. That facility is primarily meant for9

taxpaying residents and their children. It's being dominated by10

a private school. Goes against the basic principal of the11

facility and that is our major position.12

MR. EPTING: Okay.13

CHAIRPERSON GRIFFIS: Anything further on that?14

Any other questions from the Board?15

VICE CHAIRPERSON RENSHAW: Not at this time.16

CHAIRPERSON GRIFFIS: Okay. Actually stay for one17

second while I review. Okay. I think that's it. Good. Thank18

you very much.19

MR. STAROBA: My pleasure.20

CHAIRPERSON GRIFFIS: Okay. Why don't we look at -21

- well, actually, let's bring everyone else that wants to22

testify, persons in opposition. If anyone has come in in support23

or opposition, they can come up at this time.24

Let's sit four people and then we'll start and then25
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as those are finished, we can refill as required.1

Yes, and has everyone filled out witness cards? We2

can get them over to the recorder.3

While we're getting all the semantics together, I4

will take a brief moment to first of all thank everyone that's5

here today and as you know and actually maybe -- an interesting6

little tidbit, the Shaw Pittman submission gave Board's7

jurisdiction under Section 3108.1 which is actually not correct8

for our jurisdiction and special exception, but it brought to9

matter of interesting and that is decorum is that section. I'm10

sure it's a typo, but I thought it an interesting point to11

utilize some time.12

And I want to thank and I absolutely appreciate the13

decorum that's proceeding here today and everyone is being very14

polite and I know often -- in all cases that have opposition,15

passions rare up and flare and obviously, we are very interested16

as individuals of things that happen in our neighborhood.17

So, two things. I do appreciate everyone's18

appropriateness today and also that they're present.19

So, starting with that, it is my inclination to20

start on my right, the left of the table, and we will have you21

introduce yourself and give your address and I will have that22

done of everybody here and what you need to do is just push the23

button on the front of the mike. The light will come on and that24

is so that you can be recorded on the record.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

121

MR. DIXON: Okay. Thank you. Good afternoon,1

Chairman Griffis and members of the Board. My name is Ed Dixon2

and I reside at 4643 Q Street, N.W.3

As a member of the Steering Committee of Friends of4

Hardy, I drafted its opposition statement before you. I'm a5

parent who uses the preschool for two to four-year-olds at the6

Hardy Recreation Center and I've been closely involved with the7

community funded renovations of the two playgrounds at the8

recreation center.9

Rock Creek International School in its application10

has not complied with several rules from Chapter 31 about11

modifying approved plans. The applicant made a number of12

contradictory and incorrect statements in written submissions to13

the Board.14

The input of certain parties is critical to the15

BZA. It is not clear that all the appropriate parties and16

property owners have been properly notified of this hearing.17

Since this Board's original order in 1999, Rock18

Creek has changed wards. Rock Creek now sits in Ward 3 proper.19

Though ANC-2E heard this case, ANC-3D should have heard this case20

as well.21

Rock Creek makes three unsubstantiated claims.22

There are no enrollment projections to verify the enrollment cap23

will not be compromised in the remaining years in this order.24

There's no evidence of financial difficulty to prove economic25
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hardship and finally, there is no evidence that the school had1

difficulty finding another property in which to expand. All2

these claims should be supported.3

The quest for a modification needs to be submitted4

not later than six months after the approval of the final order.5

Based on Exhibit 9, Rock Creek had intentions in 1999 to expand6

to a middle school. Therefore, the school knowing of its need to7

expand should have requested that exception in 1999.8

CHAIRPERSON GRIFFIS: Let me interrupt you because9

you've brought up quite a few things and I think we ought to10

address them --11

MR. DIXON: Okay.12

CHAIRPERSON GRIFFIS: -- before you proceed so that13

we don't lose track of it and let me first state out that -- and14

that's why I tried to indicate at the beginning statement that15

this is a stand alone special exception although it incorporates16

the modification of a condition, too.17

Now, the particular problem with that is our18

regulations don't strictly state the process by which that19

happens. We have a modification of plans which is what you've20

indicated which happens within that time frame which is in the21

six months. That's why we do not have a modification in front of22

us today. We have a special exception.23

Additionally, some of the issues and I am certainly24

hoping that our corporation counsel's going to interrupt me when25
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I'm incorrect.1

So, the other -- let me -- oh, economic hardship2

also as stated. The hardship whether it be economic which is a3

whole other discussion, but the hardship case, of course, is not4

part of the special exception case. It does speak to two prongs5

of the test which is the harmony within the general purpose and6

intent of the zoning and also that it would show that there would7

be no adverse impact to the use and adjacent neighbors.8

So, we don't delve deeply into that. Yes.9

MR. DIXON: I may be mistaken, but my recollection10

is that there is a hardship clause in relation to the owner of11

the property bringing a -- is a special exception before the12

Board?13

CHAIRPERSON GRIFFIS: The hardship clause? Oh,14

right. Yes. Okay. Yes, the issue is -- yes, the issue is that15

is part of the variance test.16

MR. DIXON: Okay.17

CHAIRPERSON GRIFFIS: And there's two -- there's18

generally two pieces of relief that you'd come for or two types19

of relief and one is a variance which would go to use, a use20

variance or an area variance. If someone was obviously putting21

more height on a building, that would be an area variance and22

then a special exception is a stand alone burden to prove and23

those special exceptions are outlined within the regulations of24

what is indicated needing a special exception as opposed to a25
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variance.1

Variance is a harder test. That is a three-prong2

test that is much more difficult to do.3

MR. DIXON: Okay.4

CHAIRPERSON GRIFFIS: And there were others.5

MR. DIXON: Yes, the ward issue was the first issue6

I brought up.7

CHAIRPERSON GRIFFIS: Yes, the ward issue. I'm at8

a loss for that one. I think I'm going to ask corporation9

counsel if we can get some clarification and frankly when the10

redistricting actually went through, it was January when the11

application was in. Whether that would have any timing to it.12

MR. DIXON: I believe --13

CHAIRPERSON GRIFFIS: Also, let me just say while14

she's looking that up that a lot of these are actually -- would15

have been in -- it may partly be my responsibility. I have and16

had read this before, but a lot of these were pieces that should17

have come up as preliminary matters. Because conceivably, these18

are basically motions to either not hear the case today or change19

it in some respects. But, that we have them now, let us try and20

address it.21

MS. SANSONE: Mr. Chairman, the requirements for22

notifying the ANC and then inviting their report is that the23

property that's the subject of the application has to be within24

the boundaries of that ANC.25
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There can be additional notice provided to ANCs1

that are affected ANCs that are perhaps immediately adjacent to2

that boundary.3

So, I guess the question that needs to be resolved4

is at the time the application was filed, what was the correct5

ANC and whether notice should have provided -- been provided to6

an opportunity to participate in this case to any other ANC as an7

affected ANC.8

I don't know if the applicant is prepared to speak9

to that or has looked into that issue.10

CHAIRPERSON GRIFFIS: Mr. Feola. I see. If we11

just give him a mike.12

MR. FEOLA: This work?13

CHAIRPERSON GRIFFIS: No.14

MR. FEOLA: I think that the point that Mr. Dixon's15

testified to has to do with the boundaries of the ANC. Wards are16

not relevant to the BZA.17

CHAIRPERSON GRIFFIS: I'm sorry. Did I say wards?18

MR. FEOLA: Well, he talked about this was now in19

Ward 3.20

CHAIRPERSON GRIFFIS: Oh. Right.21

MR. FEOLA: And with the redistricting, it is in22

Ward 3. The ANC boundaries have not changed yet and the23

boundaries when this application was filed and as we sit today,24

is still the boundaries within ANC-2E. I don't know when the25
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council is going to change the ANC boundaries to accommodate the1

changes in the ward districting that took place in January.2

And I believe that notice went to ANC-2E and as the3

ANC testified -- ANC-2E delivered testimony on that issue. We're4

in a transition --5

CHAIRPERSON GRIFFIS: Right.6

MR. FEOLA: -- between -- at some point, this7

property will not be in ANC-2E. It will be in ANC-3 something.8

CHAIRPERSON GRIFFIS: And your point is that --9

well, standing, then functioning, that's the ANC right now.10

Mr. Dixon, is that your understanding?11

MR. DIXON: My understanding is I had to go down12

and get a Ward 3 parking sticker yesterday.13

CHAIRPERSON GRIFFIS: All right.14

MR. DIXON: Or else, I'd be ticketed.15

CHAIRPERSON GRIFFIS: Right. And, Mr. Feola,16

speaking to that and that ward boundary has changed.17

MR. FEOLA: Yes.18

CHAIRPERSON GRIFFIS: But, the ANC has not been19

incorporated within Ward 3 and if I'm not mistaken, your point is20

that it's the same ANC members until that is -- until that is21

conceivably redistricted that we'll make the new one, but the new22

one has not been established.23

MR. DIXON: Can the office of the ANC give us --24

CHAIRPERSON GRIFFIS: Yes. We're going to get25
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that.1

MR. DIXON: Okay.2

VICE CHAIRPERSON RENSHAW: We'll sleuth this out.3

CHAIRPERSON GRIFFIS: Yes.4

VICE CHAIRPERSON RENSHAW: Don't worry.5

CHAIRPERSON GRIFFIS: We will get total6

clarification of what -- when the application was made what the7

snapshot of the ANC was at that point.8

MR. DIXON: Okay.9

CHAIRPERSON GRIFFIS: Okay. Did I cover everything10

that was first brought up? I know you might have more. I just11

wanted to grab them as we go.12

All right. Why don't we continue on? If I miss13

something you can bring it back to my attention.14

MR. DIXON: One of the things I mentioned was the -15

- there are no enrollment projections to verify that with the16

sixth grade that they will not breach that order.17

CHAIRPERSON GRIFFIS: Okay and that's an excellent18

point to bring up and the issue for us and our jurisdiction does19

not go to enforcement although we're trying to hire an enforcer.20

A big guys.21

At this point what that does, it would actually22

have to be inspected and counted by another agency outside of our23

jurisdiction. So, it's well worth keeping in mind and we will24

take note of your testimony that there is no provision.25
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Is it your testimony now that they've exceeded1

that?2

MR. DIXON: No, my understanding was as part of an3

application that they needed to give the specifics to the Boards4

for consideration.5

CHAIRPERSON GRIFFIS: And how are you seeing6

lacking of specifics?7

MR. DIXON: With the sixth grade, they could8

potentially have more than one group of sixth graders in there.9

They have more than -- if they have double classes of every10

group, I would imagine expand. They still main K to five, but11

they expand beyond the limits of their order.12

CHAIRPERSON GRIFFIS: Well, it would be -- right.13

Let me see if I understand you. If say -- say they do -- say14

they add four classes of sixth grade, but they stay within the15

200, is that what you're indicating?16

MR. DIXON: No, I'm saying is that they're pressed17

to exceed that 200 because of --18

CHAIRPERSON GRIFFIS: I see. Okay.19

MR. DIXON: -- because of --20

CHAIRPERSON GRIFFIS: Hold on just a second. Okay.21

Forgive me. We were at -- if we -- you're indicating if they22

add the numbers to create the classes that you're --23

MR. DIXON: At this point, I think there should be24

some clarification on how many classes of each K through five are25
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permitted to exist because then it becomes very foggy as to how -1

- how is it that they can get a sixth grade in there now, but2

previous they needed trailers. I mean it's not clear to me what3

the ground work is on that. In fact, they've said publicly both4

that they're going to expand classes year by year, but at the5

same time, they can't get a seventh grade into the building.6

What are the building -- I mean what are -- I'm not -- we as a7

community are not clear what they're playing with and I -- the8

Office of Property Rights -- Property Management who owns the9

building has restricted --10

CHAIRPERSON GRIFFIS: Well, right and I hear your11

point and what I need to understand two things. Well, first, it12

would go without saying that they would have to have legal13

occupancy of the school and whether they could fit it or not.14

Now, the question for the Board is an evaluation of the sixth15

grade, the impact. Now, if you can talk to me about the interior16

of the school, how it might be adversely -- or the neighborhood17

would be adversely impacted because, you know, six graders are18

somehow distinctively different in utilizing that building that19

would then have, you know, an adverse impact in the neighborhood,20

that would be helpful in our deliberations.21

But, otherwise what I hear and I -- I do clearly22

hear your complaint, but I not sure how that's any different from23

fourth grade, fifth grade or third grade.24

MR. DIXON: But, the two issues here that I'm25
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addressing -- I've been trying to address in my testimony, one is1

the way in which this application is being presented --2

CHAIRPERSON GRIFFIS: Yes.3

MR. DIXON: -- to the Board and the community, the4

citizens of the District and the second is the impact that we5

expect expansion of any kind by the school to be detrimental to6

the recreation center based on our past three-year relationship7

with them and some of the -- some of the problems have arisen8

from -- excuse me in saying so. I think some oversights in the9

original order.10

We've got -- in the recreation center, we have a11

zoning approved child development center within 100 feet of the12

building. My understanding is that in chapter two -- is 205 in13

regards to child development centers, you cannot have them within14

a 1,000 feet. I think there's another one 1,000 feet down at15

Georgetown Day School down the block and the preschool at the16

recreation center has been disturbed regularly through Rock Creek17

International School's occupancy of this building.18

There have been -- the center -- the preschool19

director has had to deal with parking problems regarding the20

neighboring lot. The older kids at the school have had to have21

been banned from one of the -- from the tot lot which the22

preschool uses and I -- I mean I don't want to go too far on23

that.24

But -- and there are other things I wanted to touch25
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on in my testimony and at this point, it's getting kind of1

scattered, but I think the age group2

-- you know, this is a brilliant argument. This is very minor.3

That's what the applicant is looking for. You're looking for a4

minor modification that doesn't look different, but if you put a5

-- you give me an i and you put a cross on the top, it's a t.6

It's a different letter.7

So, if you change this five to a six, we got sixth8

graders in there and -- and all of a sudden, you got a different9

-- these kids are going to be getting an organized sport. So,10

you're going to expand on the facility into other areas and it's11

going to become a hardship for the neighbors to control that12

expansion.13

As it is, we're having to deal with an unresponsive14

school in terms of the recreation center. They do not -- they do15

not comply to -- to comments about their -- their behavior there.16

Kids are unsupervised. The whole school has gone through a17

complete, I believe, a complete -- perhaps Dr. Hollinger can18

confirm this, but I think a large number of the staff has turned19

over in the three years that we've been sitting there and now20

they're back out again and they don't know how to use the parking21

lot. They don't know how to control the students in the space or22

deal with the parents.23

CHAIRPERSON GRIFFIS: Okay. And I appreciate --24

what I'm hearing you indicate is that with the addition of the25
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sixth grade, this adds to the problems and the adverse impacts1

that you're seeing currently and you are testifying that, in2

fact, that will just increase which will have some -- which will3

have its adverse impact to the area.4

MR. DIXON: Yes.5

CHAIRPERSON GRIFFIS: Okay. And you have a6

substantial submission to your -- which I think outlines an awful7

lot of the pieces and the Board has read that and if there's8

anything else that you want to add to that, I think we would be9

happy to hear that. Otherwise, we could probably take questions10

and some cross examination.11

MR. DIXON: Let me just address two more things12

because I believe it may come up. It may come up in cross13

examination. In that regards, playground facilities because I14

know that you mentioned it with Mr. Staroba.15

The last three years, I've been working on -- the16

Parks and Rec demolished existing playgrounds because of17

standards -- current standards and I raised a group of neighbors18

through the help of Friends of Hardy to replace those -- that19

equipment. Like Mr. Staroba mentioned, the neighborhood brought20

in -- the community let's say because Rock Creek was included in21

this brought in -- about $30,000 and Department of Parks and Rec22

matched it. As that -- with that equipment coming into place23

because the big kids lot is not quite there yet, the facility24

will just meet the standards that are being put upon it. The use25
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requirements.1

I mean we've got -- the department put in a play2

structure that's probably good for about 20 people and with Rock3

Creek setting out two groups at a time, that's, you know, you're4

easily at 20 people. Well, where do the kids who are there after5

school go?6

We -- we just sort of sit on the corner and wait7

until our turn comes. Well, that's, you know, that's not --8

that's not our understanding of how it was set up.9

CHAIRPERSON GRIFFIS: And what is the age10

appropriateness of the equipment that is in and that is --11

MR. DIXON: There are two lots and it's a nice12

facility the way it's been divided. There's a tot lot which is13

for two to four-year-olds and that was the one that the Rock14

Creek School has been kept from and the larger lot is suppose to15

run five to 12. We call it the big kids lot and within the next16

couple of months, we expect some new equipment in there, but as17

it is, as soon as the -- and speaking to the nature of the18

unsupervised conditions, as soon as that new equipment came in,19

Rock Creek kids up on the -- on the piece of equipment falls20

down, breaks her arm. I mean I'm not sure what -- what --21

Direct the questions because I'm kind of lost at22

this point.23

CHAIRPERSON GRIFFIS: Okay. And we appreciate your24

testimony and the written submission, but let's take Board25
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questions.1

You're not saying that sixth graders won't break2

arms or will break arms?3

MR. DIXON: No, I'm not.4

CHAIRPERSON GRIFFIS: No, I'm just -- I'm sorry.5

MR. DIXON: But, let me -- let me -- and6

-- and I want to thank publicly -- I want to publicly thank Rock7

Creek for giving to this -- this fundraising. They along with8

the Palisades Citizen Association gave a large amount of money,9

but in their -- let me -- Parks and Rec charges $50 an hour for10

organized groups to use their facilities, each of the basketball11

courts, a rec center, a play area, a picnic area. The amount12

they gave does not add up to that permitting fee and they've been13

-- and so, you know, I just want you to know that they may come14

at you well, we've given money for this, but there's no pro bono15

-- there's no quid pro quo here and they knew that going into it.16

CHAIRPERSON GRIFFIS: Okay. And that is pertinent.17

18

Board Members, questions?19

MEMBER LEVY: Mr. Dixon, regarding the playground20

equipment. You testified that the new -- that there are two21

lots. One is for younger kids. Called it a tot lot and the new22

playground equipment in the additional lot is suited for five to23

12 year olds which I'm guessing sixth graders are 12 years old.24

MR. DIXON: Yes.25
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MEMBER LEVY: So, is it your testimony then that1

it's -- that it's an age appropriate problem or that it's a2

capacity problem? What impact do sixth graders at Rock Creek3

specifically have on the new playground equipment?4

MR. DIXON: My expectation and we're already seeing5

this with the fourth and fifth graders that they're going to be6

involved in more organized sports than playground equipment7

involves and this will take them to the basketball courts which8

they already use, of course, and the playing field and the tennis9

courts. If I -- well, I was going to add some anecdote -- more10

anecdotal, but you probably got enough of that.11

MEMBER LEVY: So, you're saying there are other12

facilities there that are not being used by the children of the13

school now that will -- will be used?14

MR. DIXON: Like they can potentially expand into.15

Yes and this is our -- I mean we believe that's in their16

interest.17

CHAIRPERSON GRIFFIS: Other questions?18

VICE CHAIRPERSON RENSHAW: Well, for Mr. Dixon or19

one of the others at the table or the applicant, I just note a20

photograph that has been submitted that shows a lot area and it21

has a sign private property, no trespassing, for use of Rock22

Creek International School only and I would just like to verify23

that this is part of the property that they lease? This is not24

part of the --25
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MR. DIXON: Actually, I believe that sign is1

probably incorrectly placed because the beginning of that lot I2

believe is -- oh, no, that's -- yes, that's correct. That's3

their -- that's -- that's the one --4

VICE CHAIRPERSON RENSHAW: That's on their5

property?6

MR. DIXON: That's the one facility they've -- I'm7

not sure how much they use it, but they have it up there. I8

think they reserve it for their little children.9

VICE CHAIRPERSON RENSHAW: Okay. Thank you. Just10

wanted to clarify that.11

CHAIRPERSON GRIFFIS: You want to reference that12

photograph, Ms. Renshaw, for the record?13

VICE CHAIRPERSON RENSHAW: Let me see if it has a14

number to it.15

CHAIRPERSON GRIFFIS: What is it part of? What16

attachments is it?17

VICE CHAIRPERSON RENSHAW: I think it was attached18

to Ms. Brackett's submission.19

CHAIRPERSON GRIFFIS: Okay.20

VICE CHAIRPERSON RENSHAW: Because it has a label21

on it 41A. That's a number that the office assigns to it. So,22

it's just for the record that that's 41A.23

CHAIRPERSON GRIFFIS: Okay. Any other questions of24

the Board?25
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MEMBER PARSONS: No, but I guess I have a comment1

because I was hoping we would get some other kind of testimony.2

Certainly this playground been neighbor to this3

school for many, many years and, of course, was used by the4

school when it was in operation.5

This Board has no jurisdiction over that playground6

and many of the complaints that you're bringing forward would7

have to be regulated by the Department of Recreation and I'm sure8

you've attempted to do that, but we certainly could not impose on9

this school some regulatory function on the Department of10

Recreation. That's just -- maybe you understand that, but it's11

beyond our control.12

So, I was hoping that you could bring forward some13

suggestions that we could put in the order that would assist you14

in some way, but it appears as though, you're not willing to go15

there because you're so opposed to this.16

MR. DIXON: In some of the later testimony, there17

will be.18

MEMBER PARSONS: Oh, good.19

MR. DIXON: There are.20

MEMBER PARSONS: Okay.21

MR. DIXON: And -- and I understand what you're22

saying. You know, there's more -- there's a party here who23

whether or not they know of this special exception is not in the24

room. They seem to be a quiet partner in this whole -- this25
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whole relationship unfortunately.1

MEMBER PARSONS: And who would that be?2

MR. DIXON: That's the Department of Parks and Rec3

and I -- and one of -- I mean I -- someone mentioned earlier4

they've been notified. I've left a message down there regarding5

this.6

It's not clear that the applicant's list of7

addresses actually got to -- would have been sent to them,8

actually got to them because all it says is D.C. -- I mean it's9

got the square number. Then it says Q Street and then it says10

D.C. Government, North Capital. I mean do you know where that --11

who's sitting down there answering those? There's a couple of --12

the Office of Property Management and D.C. Parks and Rec got13

those, but they were just -- the one going to Office of Property14

Management was addressed D.C. Government, 11 -- I guess 113015

North Capital and it was 4470 Q Street. Now, the applicant's up16

here saying 1550 Foxhall Road.17

What's -- then the -- then in regards to the rec18

center, we have D.C. Government, Q Street. Now, if there's19

somebody down -- this would be pretty slick if there's somebody20

down on North Capital Street who can open that, see the lot and21

square number, read Q Street and D.C. Government and figure out22

who that is. I don't know if -- certainly the applicant is aware23

of who these property owners are though.24

CHAIRPERSON GRIFFIS: But, in terms of the mailing25
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and the notification, they would have been sent the notification.1

They would have addressed that there was a BZA application.2

MR. DIXON: That's what I'm saying. The address3

that the applicant provided -- in their submission, they provided4

a list of addresses --5

CHAIRPERSON GRIFFIS: Right.6

MR. DIXON: -- included all the properties around.7

8

CHAIRPERSON GRIFFIS: 1133 North Capital.9

MR. DIXON: Yes, the properties for the property10

they -- they reside in as well as the adjacent property, the rec11

center, just read D.C. Government and their property has the12

address of 4470 Q Street.13

CHAIRPERSON GRIFFIS: Right.14

MR. DIXON: The rec center is on Q Street.15

CHAIRPERSON GRIFFIS: Right.16

MR. DIXON: And then it probably has17

the --18

CHAIRPERSON GRIFFIS: Well, they would have gotten19

to notifications. One for a Q Street, N.W. One for 4440.20

MR. DIXON: Yes.21

CHAIRPERSON GRIFFIS: 4470.22

MR. DIXON: Well, my question is whether or not23

somebody down on North Capital knows what to do with those.24

CHAIRPERSON GRIFFIS: Yes, well, that we can't25
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answer. We can only have faith.1

MR. DIXON: Okay.2

CHAIRPERSON GRIFFIS: All right. Let's move on3

unless there's any cross examination? Okay.4

MS. GATES: Good afternoon, Chairman Griffis and5

members of the Board. My name is Alma Gates. I reside at 49116

Ashby Street, N.W. in the District.7

I am Chairman of the Traffic Committee of the8

Palisades Citizens' Association Board and am a member of the Ward9

3 Traffic Policy Committee.10

Rock Creek International School is within the11

Palisades boundaries. However, the school has not informed the12

Palisades' Citizens' Association of its expansion plans. Should13

the school decide to inform Palisades of its plans, the14

association will furnish an opinion. In the absence of an15

opportunity to give full consideration to the merits of the Rock16

Creek International School proposal, the Palisades feels it must17

oppose the proposal at this time.18

School expansions are not a new phenomenon to the19

Palisades' area which is home to Georgetown Day, Lab School, St.20

Patricks, Our Lady of Victory, Field School, River School, Key21

Elementary School, and Rock Creek International School. The22

Mount Vernon campus of George Washington University also lies23

within our boundaries. Many of these schools have just completed24

expansions, are under construction or have filed for a special25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

141

exception with the BZA.1

While each expansion brings its own set of2

problems, the one problem that is common to all expansions is3

traffic. Rock Creek --4

CHAIRPERSON GRIFFIS: Let me interrupt you and I5

appreciate you submitting your written statement which we can6

follow up and read. But, I'm struck with the fact that first7

your opposing this because you have had the absence of8

opportunity to give it full consideration.9

Secondly, now can you speak to what you've heard.10

What you're citing is an awful lot of expansions, physical11

expansions. I don't know specifically all these things, but most12

of these expansions I would imagine incorporate new facilities13

and expanded enrollment and population and all that.14

That's not the case for us today in this special15

exception.16

MS. GATES: We are adding additional students.17

CHAIRPERSON GRIFFIS: No.18

MS. GATES: We aren't adding six to 12 students?19

CHAIRPERSON GRIFFIS: No, to be very clear, if the20

change that is being requested under this special exception which21

would change out fifth grade and allow a six-grade class to come22

into the Rock Creek International School, it would not impact in23

anyway their enrollment cap.24

MS. GATES: I understand that, sir. However,25
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adding a few more students whether they're within their cap or1

not does impact the community and that's my point.2

CHAIRPERSON GRIFFIS: But, that's -- oh and I fully3

understand that and I hear you saying that, but we have no4

control at this time over that. There's nothing we can do. If5

Rock Creek International wants to have 200 pre-k kids in that6

school, it is in accordance with the order.7

MS. GATES: Thank you.8

CHAIRPERSON GRIFFIS: Do you want to make comment?9

I mean you are here to testify. Do you want to make comment on10

any of those pertinents? Otherwise, I mean we can finish raising11

this, but I don't think it -- it's not addressing the special12

exception at this point.13

MS. GATES: I think we should move on.14

CHAIRPERSON GRIFFIS: Okay. Thank you.15

MS. HAAS: Good afternoon, Chairman Griffis and16

members of the Board. My name is Ann Haas and I live at 160117

45th Street, across the street from Rock Creek International18

School.19

I guess I'll not read all of this. Like the rest20

of the community, I did support the school's use of an abandoned21

building and have enjoyed watching it come back to life.22

However, this is the second emergency that the school has23

experienced in three years and some of us can't help wondering24

what's going to happen next year and the year after and the year25
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after.1

So far, we haven't heard any means of verifying2

that the school is within its 200 limit cap and I'd be interested3

in knowing about a mechanism for that. Because frankly, my4

experience with the administration of the school during the past5

couple of years has not been a good one.6

CHAIRPERSON GRIFFIS: Let's get to that right now.7

MS. HAAS: Yes, I mean --8

CHAIRPERSON GRIFFIS: Ms. Sansone, do you want to9

speak to how one might as a community member verify the10

compliance of the BZA Order.11

MS. SANSONE: Mr. Chairman, I believe it would be12

appropriate for the Board to require the applicant to submit that13

information to the Board and a copy can be provided to the14

community groups that are interested in that. That would15

probably be the easiest way to achieve that.16

CHAIRPERSON GRIFFIS: Okay. But, I'm talking even17

more generally speaking. If this special exception hadn't come18

up and there was concern that a BZA Order, in fact, was not being19

complied with, what would be the remedy of a community member?20

If I'm not mistaken, it would be inquiring into21

DCRA. Would it not?22

MS. SANSONE: Mr. Chairman, they could certainly23

require DCRA to look into it. I don't remember if this -- this24

order does have the requirement of an ongoing community liaison25
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group.1

CHAIRPERSON GRIFFIS: Right.2

MS. SANSONE: And that would be a form in which the3

issue could be brought up and hopefully, the school would4

participate.5

CHAIRPERSON GRIFFIS: Well, and that's an excellent6

point in that form that --7

MS. HAAS: Well, that's my problem --8

CHAIRPERSON GRIFFIS: Yes.9

MS. HAAS: -- Mr. Chairman. Last August, we met10

with the administration and they discussed then building on site11

their middle school and the group of residents opposed that.12

CHAIRPERSON GRIFFIS: Okay.13

MS. HAAS: And the minutes that the school sent out14

assure us that if the school contemplated building on site, the15

administration would give a presentation to the Citizens'16

Association. That didn't happen.17

What did happen was that the administration of the18

school wrote to the Office of Property Management offering to buy19

the school. Later on, the administration appeared before the20

Citizens' Association and said that it was contemplating adding21

mobile classrooms.22

CHAIRPERSON GRIFFIS: Okay.23

MS. HAAS: Then the week after that, they wrote to24

the Office of Property Management asking permission. The way we25
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found out about this correspondence was as Frank Staroba1

mentioned through a Freedom of Information Act Request.2

CHAIRPERSON GRIFFIS: Right.3

MS. HAAS: So, this good neighbor policy has not4

worked.5

CHAIRPERSON GRIFFIS: Okay.6

MS. HAAS: I mean it was a very good idea, but it7

hasn't worked. I notice today that someone -- in fact, I think8

it was you, Mr. Chairman, asked the administration what did it9

mean by a temporary extension and the answer was sort of hard to10

grasp.11

So, that's what we've been dealing with for three12

years and I've gotten a little skeptical here.13

Another point I wanted to mention which goes back14

to the counsel's question to Frank about what's the difference15

between a public school and a private school student, when that16

school operated as an elementary school and even as a middle17

school, it had a playground area. That's now a parking lot.18

Those kids have no play space there. I mean it's gone and I19

think it's a function of the requirements of the staff that the20

school has.21

Frankly, the space requirements of Rock Creek22

International School and its location now are not a match.23

They've outgrown their space. They have intensive staff24

requirements. We understand that. We see it. It's just not a25
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realistic proposition.1

Looking long term, I was also interested in what2

Mr. Hollinger commented about being responsible members of the3

global community. Hey, I'd like to see that starting with him.4

CHAIRPERSON GRIFFIS: Yes.5

MS. HAAS: You know, talk to us. Tell us what6

you're doing. We haven't heard of any -- he's mentioned one site7

that he looked into and was unsuccessful in finding. We've heard8

nothing.9

I think it's in the students' best interest to have10

a playground, a ball field, a gymnasium, an auditorium, a11

cafeteria. This site will not provide it.12

CHAIRPERSON GRIFFIS: Okay. Good. Thank you.13

Any questions of the Board? Okay.14

Cross examination has indicated that there will be15

none. So, we can move on and yes, Ms. Brackett.16

MS. BRACKETT: I have a couple questions.17

CHAIRPERSON GRIFFIS: Actually, I'm just going to18

need you to turn on your microphone and then if you wouldn't mind19

just introducing yourself and address again.20

MS. BRACKETT: There. Is this on now?21

CHAIRPERSON GRIFFIS: Yes.22

MS. BRACKETT: Okay. My name is Linda Brackett. I23

live at 1544 44th Street, N.W.24

The questions I have before I do my testimony are25
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that I have a couple of things to add to the record. Can I do1

that after the hearing or do I do it now? In other words, I have2

another page to the petition that 137 of our community members3

signed objecting to the school.4

CHAIRPERSON GRIFFIS: Okay.5

MS. BRACKETT: Can I give it?6

CHAIRPERSON GRIFFIS: I would suggest you submit it7

now.8

MS. BRACKETT: Do I give it to you?9

CHAIRPERSON GRIFFIS: You can submit it down to10

Staff and you know -- you're submitting a copy I would assume.11

MS. BRACKETT: Okay. And then -- well, maybe I12

should wait also because I have a letter from an immediate13

neighbor who is wheelchair bound and she couldn't come. She14

wanted me to read the letter.15

CHAIRPERSON GRIFFIS: I tell you what --16

MS. BRACKETT: So --17

CHAIRPERSON GRIFFIS: -- why don't we in expedition18

of time and why don't you submit those. Let me be clear if19

you're submitting originals that you won't get those back.20

MS. BRACKETT: Yes.21

CHAIRPERSON GRIFFIS: Are you submitting copies?22

MS. BRACKETT: No, I'm submitting the originals.23

CHAIRPERSON GRIFFIS: Okay. Just the originals.24

In which case, I'm going to have staff go make copies of it --25
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MS. BRACKETT: Okay.1

CHAIRPERSON GRIFFIS: -- while you give your2

testimony and by the time we get there, I think it may be3

sufficient for us to read that letter rather than having it4

totally read into the record and you could summarize it.5

MS. BRACKETT: Yes, I'd -- I'd like to.6

CHAIRPERSON GRIFFIS: Then point out.7

MS. BRACKETT: It's very short.8

CHAIRPERSON GRIFFIS: Okay.9

MS. BRACKETT: It's not -- it's just a couple10

paragraphs. Short paragraphs.11

CHAIRPERSON GRIFFIS: Okay.12

MS. BRACKETT: Okay. And I've explained my13

identity. I'm a member of the Neighborhood Recreation Advisory14

Council and the Garden Club and I work as a volunteer.15

My concerns are related to abuse of the public16

recreational facilities by the Rock Creek International School17

which would be intensified by the addition of a sixth grade no18

matter how small.19

Rock Creek International School was granted a20

variance by the Board in 1999 enabling it to operate a school21

with pre-kindergarten through fifth grade under conditions22

spelled out by the Board's summary order. The variance and23

conditions were acceptable to the community at the time even24

though the Board Members were skeptical about the fact that the25
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school had no play space and would have to rely on the adjacent1

Hardy Recreation Facilities for all its outdoor activities and2

this is all day.3

It's not just recess in the morning and recess in4

the afternoon. It's an extensive outdoor program that continues5

all day long with classes outside there.6

Because the Board had questions about the lack of7

play space, it included in its summary order the demand that the8

school appear for a hearing again in 2009 to review it's status9

and present an automatic renewal of the lease.10

In its two and a half years of operation here, Rock11

Creek has not been a good neighbor, has not worked towards12

resolution of problems through its quarterly meetings with the13

community and has used the Hardy Recreational Facilities as14

though it owned them.15

Increasingly, the public is denied access to these16

facilities because of the school's usurping the play equipment,17

the open space, the pedestrian area, the basketball court, and18

the spray area. Examples: (1) stick ball on the tennis court;19

(2) full-court basketball games at 4:00 in the afternoon at the20

expense of players who come from the neighborhood and elsewhere21

in the city to play pick-up games or practice shooting baskets;22

(3) leaving goals, cones, and flags on the field instead of23

removing them so others could pursue their own activities; (4)24

and this is what gets to me, regularly destroying the borders and25
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plants in the vegetable and flower gardens; (5) disruption of1

recreation center activities such as the babies and toddler2

program and the Tai Chi classes by running through the area where3

they are being conducted; (6) running and throwing balls in the4

pedestrian area beside the field house at the expense of walkers5

and senior citizens who enjoy sitting on the benches there; (7)6

climbing on the new fencing around the basketball court and7

damaging it; (8) intimidation of smaller community children who8

want to play on the equipment.9

This tax-exempt school is completely dependent upon10

public, tax supported facilities for its outdoor activities for11

grades one through five. It has not complied with D.C. Parks and12

Recreation policies regarding permits. The children are not13

property supervised. The school has not cooperated with the14

recreation center staff and volunteers.15

Rather than exacerbate these problems by allowing16

the school to add a sixth grade, I am requesting that the Board17

ordered the school to submit a schedule of activities for each18

semester both for school hours and after school hours to the19

recreation center staff and then abide by the staff's decision20

regarding appropriate use of its facilities.21

Thank you.22

CHAIRPERSON GRIFFIS: Thank you, Ms. Brackett.23

MS. BRACKETT: Want the letter? This is from an24

immediate neighbor, 4597 Q Street, N.W.25
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CHAIRPERSON GRIFFIS: Right.1

MS. BRACKETT: Dear --2

CHAIRPERSON GRIFFIS: I think -- oh, I'm sorry.3

Yes, let me just make sure that everyone's gotten this.4

This was just submitted just -- okay.5

MS. BRACKETT: "Dear sirs: I am a long time6

resident and taxpayer in D.C. We bought our home here more than7

50 years ago as our first son was ready to start school. I am8

still in my home and regret that Hardy has become an expensive9

private school and now that they wish to encroach further on the10

neighborhood, I wish to oppose their plans.11

Actually, the neighborhood has changed and there12

are many little ones who will need a public school soon. We need13

Hardy Elementary again. Allowing the international school to add14

a sixth grade is only the beginning of that lust for more profit15

and a bigger school.16

Please oppose their request and return our Hardy17

School to our community.18

Respectfully, Falterain A. Bach"19

CHAIRPERSON GRIFFIS: Good. Thank you. I don't20

know how much question you have, but let me --on the petitions of21

which there's been an additional number on them, there's as22

you've stated probably over -- clearly over a hundred, but was23

there any additional information given except for what is listed24

on the petition?25
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MS. BRACKETT: Yes, there was a fact sheet giving1

the background of the school or it was available to everybody.2

CHAIRPERSON GRIFFIS: I see.3

MS. BRACKETT: And also if people wanted to do more4

such as write a letter. I think at least one or two people5

wanted to write a letter. So, this -- the other sheet had the6

address on it.7

CHAIRPERSON GRIFFIS: Okay. I have -- and I8

appreciate and understand clearly the effort that goes into9

getting a petition and the numbers, but the important piece for10

the petition is the clarity of what they're signing and what I11

have a problem with and what I'd like you to speak to is in the12

second paragraph. It talks about expansion to include sixth13

grade is unacceptable because the site cannot accommodate any14

associated increase in parking spaces, traffic. It seems to be15

if not directly referring to an increase in what is allowable16

right now. Would you agree with that?17

MS. BRACKETT: Well, I don't -- I -- you mean, you18

think that the cap should have been in there and so forth so that19

they --20

CHAIRPERSON GRIFFIS: Well, I just -- when first21

reading through this and some of the fact sheets, I was mislead -22

-23

MS. BRACKETT: Yes.24

CHAIRPERSON GRIFFIS: -- reading this petition25
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that, in fact, we were about to go into an application where a1

school was increasing whether it be in terms of the physical size2

of the school or the school population in and of itself.3

MS. BRACKETT: I guess I could just make one4

comment. What we were trying to do was be positive in this.5

Instead of saying no, no, no, we were trying to say we the6

community did support the school pre-k through five and let's7

stick to our part of the bargain and let's have the school stick8

to their part of the bargain.9

CHAIRPERSON GRIFFIS: Yes.10

MS. BRACKETT: Maybe it didn't come across that11

way. The other thing I could comment on is that there's been12

quite a bit of publicity about this in the neighborhood. The13

Northwest Current has regularly covered meetings and -- and14

developments. It's come up at our monthly Foxhall Community15

Citizens' Association and then also in the newsletter. We have a16

newsletter. So, there's been regular.17

So, the community is fairly well informed about it,18

but that's really --19

CHAIRPERSON GRIFFIS: Okay. And I appreciate that20

and I wouldn't argue with the fact that the community is well21

knowledgeable about the application that was in. I just wonder -22

-23

MS. BRACKETT: I mean not everybody is, but --24

CHAIRPERSON GRIFFIS: No. No. No, I understand.25
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MS. BRACKETT: -- it's been well aired over the1

past --2

CHAIRPERSON GRIFFIS: I understand. No. No. No,3

clearly --4

MS. BRACKETT: -- six months.5

CHAIRPERSON GRIFFIS: -- I don't have an issue with6

that. What I have an issue with is what people are actually --7

MS. BRACKETT: Yes.8

CHAIRPERSON GRIFFIS: When they signed the9

petition, what they thought they were actually signing.10

MS. BRACKETT: Well, as you say --11

CHAIRPERSON GRIFFIS: But, we're not going to12

answer that here.13

MS. BRACKETT: -- a petition involves --14

CHAIRPERSON GRIFFIS: Clearly.15

MS. BRACKETT: -- about a 15-minute conversation16

every time. So --17

CHAIRPERSON GRIFFIS: Right.18

MS. BRACKETT: -- that by the time -- not many19

people just take a pen and sign a petition. There's a lot of20

discussion that goes into it, too.21

CHAIRPERSON GRIFFIS: Right. Right. Okay. Good.22

Any questions? Any? Yes, Ms. Renshaw.23

VICE CHAIRPERSON RENSHAW: Yes, I just have a24

question to go back to Ms. Gates about traffic.25
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I'd like to know if the increase from the fifth to1

the sixth is going to change the existing traffic drop off and2

pick up? If you're Palisades Subcommittee has taken a look at3

that.4

MS. GATES: No, we have not looked at it in those5

terms. The pick up and drop off, I have witnessed several times6

on purpose because I knew this was coming up. Adding more cars7

just lengthens the line.8

There is a question about the parking lot. I did9

bring some small photographs today showing the lower parking lot10

that is now exceeding ten cars on a regular -- on a regular basis11

and I'm happy to submit these to you if you want them.12

I also have pictures of the pick-up and drop-off13

line and unfortunately, when I took these, I was a little bit14

late. It does show the buses, the school's buses and it does15

show the cars lined up and they are -- they are parking in an16

area south of -- parents park south of the pick-up area and then17

leave their cars and go pick up their children.18

When cars leave this line if they want to return19

north on Foxhall Road, they routinely make a u-turn across the20

double-yellow line or make a left turn. I've actually seen them21

go through the alleys in Foxhall Village or cut through the22

streets in Foxhall Village.23

Do I think it would have tremendous impact on the24

community? No, I think it's just part of a bigger situation25
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we're dealing with with all these schools that are expanding and1

you know that between 2:00 and 3:00, it's not a good time to be2

anywhere because you're dealing with schools picking up children.3

VICE CHAIRPERSON RENSHAW: All right. Thank you.4

I wanted to inquire if the Palisades Traffic Committee had5

analyze the change from five to six. You know, the --6

MS. GATES: No, because they actually -- although7

Foxhall -- I mean excuse me -- Rock Creek International School8

lies within the Palisades Citizens' Association boundaries, they9

have not come to us.10

VICE CHAIRPERSON RENSHAW: Thank you. I11

understand.12

CHAIRPERSON GRIFFIS: Any other questions? Any13

cross examination? Very well.14

We do have one more testimony to get through.15

Is there anyone else that wants to take the16

opportunity to give testimony either for or against?17

MS. DOLLENMAYER: Thank you. Since I'm batting18

cleanup, I will try and be brief.19

CHAIRPERSON GRIFFIS: Big D.20

MS. DOLLENMAYER: I hope I'm bunting with the bases21

loaded, but somehow, I don't think so.22

Good morning, Chairman Griffis and Board Members.23

I am Judith Dollenmayer of 1517 Elliott Place, N.W. I live three24

and a half blocks from Rock Creek International School.25
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So, my main interest here has to do with traffic1

and my membership as a Friends of Hardy Board Member and former2

ANC-2E District 1 Commissioner for two terms, the period when3

Rock Creek obtained it's lease on Hardy School which I hardily4

backed and wanted to love this school and love its affect on the5

neighborhood.6

However, I'm going to cut to the chase since you7

have my written statement. I won't go through it. It's a8

contextual statement largely because though I know your power is9

limited to making very focused decisions, I promise you I think10

we're going to be back here next year pushing this rock up the11

hill again and I realize that you have a small decision to make12

within rather narrow boundaries, but I beg you to consider the13

larger context of the critical mass that we're approaching in our14

neighborhood of private school expansion.15

I have three points to make. One is like many of16

the other private schools in the area, Rock Creek inadequately17

anticipated their space needs and so, they're stuck with making18

do and the property's too small.19

Yet, the baby bulge that began in 1990 is a20

demographic fact that's been known for at least a decade and we21

don't feel that our neighborhood should pay the price over the22

next few years of inadequate strategic planning on the part of23

these many schools.24

Secondly, you've heard that Rock Creek and other25
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schools are actively hunting expansion sites within the District.1

In Rock Creek's case, one must ask why their original lease2

proposal did not reflect their very foreseeable needs for this3

decade. Now, with seven and a half years to go, they're asking4

us to bear the burden of incremental change, a little bit here, a5

little bit there and so forth.6

My concern is that that you've heard from others7

here. Their trust is minimal on the part of the neighborhood8

towards them. We feel that they have overtaxed the public9

playgrounds and fields next door and the harmony you speak of10

with other requirements and regulations in the neighborhood is11

always a risk between Rock Creek and other users.12

I would compare, for example, their use with that13

of Georgetown Day School, a permitted user that conducts physical14

education classes in tennis and small tot exercise on the grounds15

of Rock Creek International School. I have never personally16

heard any complaints about GDS use. I hear not many but often17

complaints about the management by teachers and supervision of18

Rock Creek International students. That's a management problem.19

I realize your brief may not extend to dealing with that, but it20

becomes a manner or concern to us which is why you're hearing21

this opposition to what is otherwise a benign use, really the22

highest and best use of this property for education.23

I want to answer Mr. Parsons' concern and really24

cut to the chase by suggesting three conditions that if as it25
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seems to me very likely you do grant this special exception based1

on the narrow definition the Chairman has offered of your brief,2

I respectfully request that you consider three conditions.3

Requiring RCIS at its already mandated BZA quarterly meetings to4

regularly update neighbors on current enrollment and staff5

numbers and on the progress of its search for real estate to6

accommodate a new middle school which is obviously one of the7

major arguments undergirding it's request to you for this8

temporary exception.9

Secondly, I respectfully request that RCIS be10

required to submit each semester a schedule of its outdoor11

activities and physical education, sports classes if any to the12

D.C. Hardy Recreation Center Director and then to abide by the13

Department of Parks and Recreations' decisions regarding14

appropriate shared use of the facility not just with neighbors,15

taxpayers, and their children but with other permitted users16

which include Stoddard Soccer League, Georgetown Day School, and17

other leagues especially with the new field that has been18

installed at Hardy Rec Center.19

Thirdly, I respectfully request that you establish20

penalties if that is possible to ensure that RCIS cooperates in21

fulfilling its agreed upon commitment in 1999 to monitor faculty22

parking and see that the faculty properly lock the security gate,23

the extremely annoying security gate to be sure which has been24

installed in the driveway that RCIS shares with Hardy Rec Center.25
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1

Nobody thought that was a great solution at the2

time. It clearly isn't a great solution today, but it's the one3

we have and we want RCIS make sure that its faculty abides by the4

rules and we've had some unpleasant confrontations. Not me5

personally but among people who are responsible for seeing that6

that happens.7

Thank you for your time.8

CHAIRPERSON GRIFFIS: Good and I thank you and9

actually, that gate episode and issue is in the record also. I10

can't put my finger on who submitted that, but we have some11

documentation to it.12

Questions?13

First, let me get a quick question. In terms of14

you brought the example of Georgetown Day School not having the15

supervisory problems on recreation space, but does Georgetown Day16

have its own campus or do they have shared recreation space?17

MS. DOLLENMAYER: They do share. They send18

children to Hardy for -- very small children for kind of soccer19

kicking practice.20

CHAIRPERSON GRIFFIS: Oh, I see.21

MS. DOLLENMAYER: And ball exercises. They also22

bring children in probably fifth and sixth grades for tennis23

classes --24

CHAIRPERSON GRIFFIS: I see. So --25
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MS. DOLLENMAYER: -- in the mornings.1

CHAIRPERSON GRIFFIS: So, your comparison is --2

MS. DOLLENMAYER: I'm -- I'm --3

CHAIRPERSON GRIFFIS: -- at that site?4

MS. DOLLENMAYER: I'm -- excuse me. I'm comparing5

at the Hardy site --6

CHAIRPERSON GRIFFIS: Okay.7

MS. DOLLENMAYER: -- the degree of adequate8

management and supervision of children.9

CHAIRPERSON GRIFFIS: Great. Thank you. Any other10

questions?11

Okay. Any cross examination? Very good.12

I thank you all very much for being here today and13

I do know that we will take everything that was said and utilize14

that and deliberate, of course, on that that is pertinent to our15

special exception, but it has all been very informative.16

Let us move on then. If I'm not mistaken unless17

anyone else is here for this morning case, we can go to closing18

remarks by the applicant.19

Oh, I'm -- yes, Mr. -- oh, gosh.20

VICE CHAIRPERSON RENSHAW: Mr. Chair, Ms. Gates21

mentioned that she had some photographs and may we have those22

submitted into the record?23

CHAIRPERSON GRIFFIS: Yes.24

VICE CHAIRPERSON RENSHAW: Yes, and they would be25
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taken down there. Thank you.1

CHAIRPERSON GRIFFIS: Right. And just know that we2

-- those won't be returned to you because those are the3

originals.4

Did the Friends of Hardy -- if I'm not mistaken,5

you wanted to reserve some -- a brief time for rebuttal6

testimony?7

MR. STAROBA: It depends procedurally on what we8

hear from Mr. Hollinger in his closing remarks or is that not9

appropriate?10

At this point, I have nothing more to say except to11

ask when we can expect to a decision from the committee?12

VICE CHAIRPERSON RENSHAW: I'm not sure that all13

went on the record, but I will restate so that it is on the14

record.15

The Friends of Hardy has indicated that they don't16

have any additional statements at this time, but are interested17

in finding out when the decision making will take place on this.18

19

I'm sorry. I understand. He had brought it up.20

So, I wanted to address it.21

We will get to a decision after the closing22

remarks. We'll make sure there is some information that we're23

going to be looking for. There's some additional information24

that needs to come into the record. So, we'll see how we proceed25
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with that.1

To that, let us go to closing remarks. Unless --2

hold on. Let me ask a quick question.3

Do you want to deal with this right now? Okay.4

There was indication. Forgive me for not bringing5

it up in the beginning, but there was the need for Mr. Epting,6

you on behalf of your client to submit documentation from the7

D.C. Public Schools showing that the Rock Creek was authorized to8

bring this application.9

MR. EPTING: What we can do instead is we'll submit10

you a copy of the pertinent portion of the lease which we have11

with D.C. which states, in part, that the landlord leases to the12

tenant and the tenant hereby leases from the landlord the13

property and they call it the premises. The premises shall14

include all of the landlord's right, title, and interest in and15

to certain property rights, tangible or otherwise, arising out of16

or connected with landlord's ownership of the land.17

So, we believe in that paragraph that we have the18

absolute right to file on our behalf for this minor modification.19

Now, understandably, the D.C. schools did it to begin with, but20

we -- we now basically have stepped into their footsteps and --21

and are really for lack of a better term the true owner.22

If the Board needs more than that, we could also23

request that the Board waive it rules for good cause and grant a24

waiver of that section because it is waiveable because everybody25
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had notice of this requirement and as you remember, we originally1

filed this as a motion for minor modification and then at the2

Board's request filed it as an application, but we believe the3

lease addresses your concern.4

MR. STAROBA: Objection. I'm speaking in my right5

to raise an objection here.6

CHAIRPERSON GRIFFIS: Yes.7

MR. STAROBA: I would like to ask the Chair's8

permission for one of our members, Mr. Dixon, to address the9

issue of what the lease allows the lessor to do if that's10

appropriate.11

CHAIRPERSON GRIFFIS: This refers to the section12

quoted as handed out in this. All of landlord's right, title,13

and interest in and to certain property rights. If that's --14

that's the text under discussion as I understand it. Is that15

correct?16

MR. EPTING: Yes.17

MR. STAROBA: Yes, and related to this there was a18

subsequent decision from the Office of Property Management that19

Mr. Dixon could speak to if you would allow that to happen.20

CHAIRPERSON GRIFFIS: Is Mr. Dixon a land-use21

attorney?22

MR. STAROBA: No, he's not.23

CHAIRPERSON GRIFFIS: Okay. Okay. Yes, if there's24

clarity that can be brought, I think we're going to --25
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MR. STAROBA: Okay. And Mr. Dixon would come1

forward and address that.2

CHAIRPERSON GRIFFIS: Yes, let's make it brief but3

to the point.4

VICE CHAIRPERSON RENSHAW: Mr. Chair.5

CHAIRPERSON GRIFFIS: Yes.6

VICE CHAIRPERSON RENSHAW: Could we have an exhibit7

number on this?8

CHAIRPERSON GRIFFIS: Yes, I'm sorry.9

VICE CHAIRPERSON RENSHAW: Do you -- please.10

CHAIRPERSON GRIFFIS: Each tab has an exhibit11

number on that. Yes.12

MS. BAILEY: Mr. Chairman, the next exhibit number13

would be 43 and what are we exhibiting in this number 43? A copy14

of the lease between the applicant and public schools?15

CHAIRPERSON GRIFFIS: Correct. It's dated January16

30, 1998 just call a date of lease agreement for improved real17

property.18

MEMBER LEVY: Mr. Chair.19

CHAIRPERSON GRIFFIS: Yes.20

MEMBER LEVY: I would ask just the applicant21

clarify whether this is the full lease or a portion of the lease22

before we accept it into the record.23

MR. EPTING: It's the relevant portion dealing with24

this issue. We -- we had a full lease. It goes into all the25
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terms, the rent. We just didn't see that as relevant. It seems1

to me what -- what the regulations are trying to get to is2

basically who is the true owner of the property that's authorized3

to file and we're showing you that under this agreement, we are -4

- we are authorized to do anything with respect to the property5

in terms of even filing this BZA. Just -- and again, if you look6

at what we're asking for, we're going from fifth to sixth grade.7

CHAIRPERSON GRIFFIS: Right. Okay. Mr. Dixon, you8

wanted to speak to this briefly on the --9

MR. DIXON: Yes, I wanted -- the -- I've10

-- I've read over this lease and I've read this -- this -- as11

pointed out, I'm not a land-use attorney, real estate agent or12

anything, but I'm an at-home dad who uses the playground.13

But, that aside, the lease says this. The owner of14

the property was sent a notification other than Rock Creek15

International School to this applicant's address, the D.C.16

Government and further, in Friends of Hardy's written statement17

in opposition, the first document that was submitted with that18

was one of the letters that was received from the Freedom of19

Information Act from -- that came out of the Office of Property20

Management asking that the school not proceed with it's plans to21

erect trailers on site.22

So, it's -- if -- if the --23

CHAIRPERSON GRIFFIS: But, is that speaking24

directly to what the issue is here? I mean what we're trying to25
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establish is whether we need a letter from both schools.1

MR. DIXON: Well, I believe what the attorney is2

saying is that they have the rights of the ownership.3

CHAIRPERSON GRIFFIS: Right.4

MR. DIXON: Essentially.5

CHAIRPERSON GRIFFIS: Right.6

MR. DIXON: But, from your actions, it seems to me7

both before this hearing and in preparation for this hearing,8

they've recognized an owner outside of --9

CHAIRPERSON GRIFFIS: I see your point.10

MR. DIXON: -- Rock Creek.11

CHAIRPERSON GRIFFIS: I see your point.12

MR. DIXON: That's all -- that's all I wanted to13

point out.14

CHAIRPERSON GRIFFIS: There were decisions that15

needed approval. Okay. Well, here's the bottom line.16

MR. EPTING: If I could address that briefly.17

CHAIRPERSON GRIFFIS: Yes.18

MR. EPTING: That was a request to basically alter19

the lease, to add additional things to the property. That is not20

what we're talking about here. We're talking about within the21

scope of the lease within --22

CHAIRPERSON GRIFFIS: Yes.23

MR. EPTING: -- the building itself --24

CHAIRPERSON GRIFFIS: Yes.25
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MR. EPTING: -- the change from fifth grade to1

sixth grade and we believe we're authorized to do that.2

If you're not comfortable with that, we are the3

true party of interest. It does seem that a waiver would be --4

everybody -- everybody has notice of what we're trying to do and5

they've -- they've said about how many times it was in The6

Northwest Current and stuff. That's -- that's not the issue.7

So, the other option would be to grant a waiver8

from that revision, but I think this does what you need it to do.9

MR. DIXON: May I? Maybe you don't want it.10

CHAIRPERSON GRIFFIS: Lastly, yes.11

MR. DIXON: It seems that it is a question of who12

has the right to speak to this property and the lease says this,13

but the applicant has acted out knowingly outside of that14

condition. But --15

CHAIRPERSON GRIFFIS: So, wait a minute. Let me be16

clear. You're indicating that your opinion is that this lease17

does actually give them permission to put an application into the18

BZA?19

MR. DIXON: That's my understanding, but they have20

not acted that way.21

CHAIRPERSON GRIFFIS: Okay. In previous actions?22

MR. DIXON: In relation to this hearing. That they23

sent a letter regarding this hearing to the D.C. Government in24

regards to 4470 Q Street as to how this might affect the owner of25
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that property.1

CHAIRPERSON GRIFFIS: But, that wouldn't contradict2

their authority to bring an application if they were giving3

notification. Would it?4

MR. DIXON: What I'm saying is it recognizes them5

as the owner of the property.6

VICE CHAIRPERSON RENSHAW: Mr. Chairman.7

CHAIRPERSON GRIFFIS: Well, it does and I don't8

think the lease refutes the fact of who the owner would be. I9

mean they're the lessee. They're not trying to change that10

position.11

Okay. Ms. Renshaw.12

VICE CHAIRPERSON RENSHAW: Yes, just to request13

from the applicant a letter from the D.C. Public Schools14

authorizing the applicant to submit this application. That's15

what I'm requesting.16

MEMBER PARSONS: Mr. Chairman, I have a little17

difficulty with this. The Board has already granted on a18

previous occasion to this applicant the right to operate a school19

here and if there's any implication --20

CHAIRPERSON GRIFFIS: But, I think the applicant21

previously was D.C. Public Schools.22

MEMBER PARSONS: Was it? I --23

MR. EPTING: That's correct and then --24

MEMBER PARSONS: Were in partnership with the25
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school at the hearing?1

MR. EPTING: Well, in that point in time, we had2

just been selected and D.C. was the applicant at that point in3

time. The lease came. We now have the lease. The lease allows4

us to do this.5

MEMBER PARSONS: So, the lease --6

MR. EPTING: We think it's consistent with what was7

approved before.8

MEMBER PARSONS: The lease was signed on January9

30th, '98. Correct? That's what it says on this exhibit you10

just presented to us.11

VICE CHAIRPERSON RENSHAW: Well, it was drawn up12

that day. It may not have been signed.13

CHAIRPERSON GRIFFIS: The 30th of April '98.14

MR. EPTING: Yes, it was signed April 30th, 1998.15

MEMBER PARSONS: So, a year later, you got an order16

from this Board allowing you to operate a school.17

MR. EPTING: That's right.18

MEMBER PARSONS: But, you were not the applicant or19

you were not the applicant?20

MR. EPTING: D.C. Public Schools was the applicant21

in the original case to establish the use. Yes.22

MEMBER PARSONS: All right. Well, I guess the23

letter is in order then. Thank you.24

MR. EPTING: The letter's going to have to come25
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from OPM then because D.C. Public Schools has basically for lack1

of a better term turned this over to OPM.2

CHAIRPERSON GRIFFIS: I don't see how we need to go3

beyond. One, Mr. Dixon has indicated that he concurs with this4

being submitted as establishing the right of the Rock Creek5

International School to put in an application, but aside from6

testimony and all of that, my reading of it is the same. It7

indicates that -- I'll reread the portion "and all of landlord's8

rights, landlord's right, title, and interest in and to certain9

property rights tangible or otherwise arising out of, connected10

with the landlord's ownership of such land."11

Unless corporation counsel has a different opinion.12

MS. SANSONE: Mr. Chairman, I think a letter would13

be in order in this case.14

CHAIRPERSON GRIFFIS: Okay.15

MS. SANSONE: Because our regulations clearly16

require that the owner --17

CHAIRPERSON GRIFFIS: The owner. Okay.18

MS. SANSONE: -- of the property file all19

applications and that the owner can authorize agents to20

participate or proceed on their behalf.21

Well, it would be the school, but I believe Mr.22

Epting's correct. The schools have an office which handles all23

their property issues.24

MR. EPTING: Then I guess I reiterate the request25
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that that rule be waived. Because clearly, you know who the true1

application is.2

CHAIRPERSON GRIFFIS: Yes, I'm not prepared to jump3

on waiving the rules in this. I mean frankly we look back at4

some of the issues that we've had in the past for applications5

and we've held them to a fairly high standard. I think we're6

being a little lesser on this, but it's coming up to it. I think7

a letter, first of all, is not overly burdensome and that can be8

just submitted into the record.9

Anyone else want to speak to that?10

MEMBER LEVY: Mr. Chair, I would just ask, you11

know, the applicant what -- you know, is there a problem with12

getting the letter? I don't understand the objection to13

complying with the rule.14

MR. EPTING: Well, I -- I guess -- I think we15

thought under the lease that we could just do this under our fair16

reading and the other thing is timing. I mean we -- we are --17

CHAIRPERSON GRIFFIS: I think that's the biggest18

concern actually.19

MR. EPTING: For lack of a -- you know, sir, we20

have an April 1 deadline. It's not -- and I21

-- and maybe Mr. Hollinger needs to make clear. It's not so much22

our deadline. It's the parents' deadline to notify other23

schools.24

So, when we originally filed for a modification25
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request, we were trying to move this thing along and then we were1

asked to file the full application. So, we got it in and we2

believe we met the standard. So, yes, it's not difficult to get,3

but at the same time, it's not easy to get things out of them4

anyway.5

CHAIRPERSON GRIFFIS: Right. Okay. Well, let us -6

- I'm not going to hear anymore. I'm not and I think what we've7

got resolution here is at this point we will request a letter8

stating authorization from the owner. If, in fact, that may9

limit our possibilities of action today depending on how the10

Board feels, I think we can revisit that if required.11

I think it is a true statement we know who the12

applicant is. I think it goes to -- well, that's enough said on13

that.14

So, let us -- Mr. Dixon, you could have a seat and15

I will turn to the applicant for closing remarks at this point.16

MR. EPTING: We'd like to have a few brief rebuttal17

points and then I'll go to closing.18

CHAIRPERSON GRIFFIS: Okay.19

MR. HOLLINGER: I would like to say that Rock Creek20

International School, in fact, does work very closely with the21

Department of Parks and Recreation staff to coordinate use of22

facilities. We do comply with all permit requirements of the23

department.24

In fact, we do not receive complaints from the25
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staff or from neighbors. RCIS very closely supervises its1

students at all time and despite the allegations presented here2

today, we have not received complaints from neighbors and parents3

about supervision or usage. Our students are well behaved and4

supervised. We do not believe that they intimidate others.5

We currently have 175 students enrolled in our6

school. RCIS will enroll 200 students over the next couple of7

years. We would like some of those students to be some sixth8

graders and we see no material affect on our conditions or on9

usage whether some of those are sixth graders or some of those --10

or some of those are not sixth graders.11

So, we -- again in light of our interest in having12

those students come back next year, we respectfully request a13

quick decision here today.14

MR. EPTING: I think I'd like to ask the Board to15

really focus on what we're requesting today. It's just -- it's a16

change from the fifth grade to the sixth grade for a school17

that's approved through 2009.18

We think it's a minor modification. We think all19

of the issues raised by the opposition today are not relevant to20

the modification request. There's clearly no difference to me in21

the school between having a fifth grade and having -- and adding22

a sixth grade. Particularly if you compare that to the -- a23

stated desire of some people to have a public elementary school24

which would also go to sixth grade.25
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If you look at the petitions, the petitions1

themselves are a little misleading on their face and they do not2

address the modification.3

There are no traffic, parking or congestion issues4

related to this specific request. The school pays rent5

to D.C.6

We can submit a letter showing that we have under7

200 students, but that's the same as with any other school. We8

are in compliance with our C of O.9

And even though we have opposition, I would like to10

reiterate our request for a bench decision today to meet the11

April 1 parent deadline. This is important to us.12

We think we've been good with the community. I13

think the ANC support shows that we have substantial neighborhood14

support. We have support from the adjacent Foxhall Community15

Association. We have support from the Office of the Planning.16

So, I'd like to put that to you and request that17

you make this minor modification and make it today.18

Thank you and we could submit the materials at a19

later point in time.20

CHAIRPERSON GRIFFIS: Thanks very much. Okay.21

First, let me just -- let me just say that this application gives22

me some concern only because of what I've seen in terms of the23

support at the beginning BZA Order and now, the amount of24

opposition that comes up.25
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Clearly -- and I tried to state clearly numerous1

times what we have before us and what we have to decide, but I2

take this moment just to evidence my disappointment that this3

couldn't have all come together with great support or even4

momentum from the original support of when this school was5

established.6

I think the first thing we need to figure out is7

what we're doing in terms of decision making. Gosh, it's8

1:45. I'm -- we're going to need to take -- oh, well, in fact,9

I've delayed long enough in my rambling to bring Mr. Parsons back10

in.11

As we were trying to decide whether we actually go12

through decision today, whether we take a lunch break and come13

back to that which is actually what I would suggest and possibly14

be able to do a decision at that point.15

If there's a feeling from the Board on that, I'd --16

let's take it, you know, 30 seconds to discuss that. Whether we17

want to have a bench decision today. Whether you feel prepared18

to go forward with a bench decision today or not and we can set19

this for a decision making.20

Mr. Parson, did you want to speak to that?21

MEMBER PARSONS: Well, I am not prepared for a22

bench decision today and for whatever reason, condition number23

six of our previous order which required the applicant to24

maintain an ongoing liaison with various aspects of the25
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community, although he brings to us the ANC and other1

organizations in support, he obviously has not -- I shouldn't2

personalize this. I'm sorry. The school has not come to a good3

relationship with the co-users of Hardy School and there have4

been many challenges made today. Some, I'm sure, exaggerated,5

but I think I would be comforted or at least informed if the6

school was to respond to many of the accusations in the record in7

writing to show how through these quarterly meetings and other8

activities they not only have filled the bill over the past three9

years, but what they will do in the future to enhance that.10

I'd also ask them to respond to Ms. Dollenmayer's11

three points and how they feel about those conditions.12

But, I am certainly inclined to make a decision as13

soon as we receive that. I don't want to delay this any longer.14

I mean if those materials could be in, we could deal with this15

next Tuesday. I don't mean inordinate delay.16

But, that's my view at this point.17

CHAIRPERSON GRIFFIS: Okay. Does anyone else want18

to speak to that?19

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I agree.20

I would prefer not to make a bench decision today because we have21

received materials on the -- so to speak and in deference to all22

those people who turned in testimony or turned in material, I'd23

like to have the chance to review this and not give short shift24

to anything that has come before this Board as far as I'm25
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concerned.1

So, indeed, I would like to ask for a time to2

review all of this material and have a chance to weigh and make a3

decision.4

CHAIRPERSON GRIFFIS: Okay. And one opportunity is5

that we'd actually break, take lunch, and deal with it. But,6

that would not be sufficient time. It seems to be the majority7

of the Board is feeling that way. So, I would suggest that we8

start enumerating items that we will have submitted into the9

record and set this for a decision making.10

MS. BAILEY: Mr. Chairman.11

CHAIRPERSON GRIFFIS: Yes.12

MS. BAILEY: Some of the items I have are a letter13

from the Foxhall Citizen's Association --14

CHAIRPERSON GRIFFIS: Right.15

MS. BAILEY: -- concerning Ms. Catherine Cahill, I16

believe her pronunciation of her name, to represent that17

organization.18

I'm not quite sure, Mr. Chairman, if you want a19

copy of -- the applicant to provide something indicating or20

verifying the number of students that are enrolled. There was21

some discussion about that. I'm not quite sure if that is a22

required submission.23

Other things that I have is a letter for24

authorization from the owner from the District Public Schools25
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authorizing the applicant to present this case before the Board1

and then the last thing is Mr. Parsons' suggestion that the2

school respond to the concerns of the community and the three3

points Ms. Dollenmayer made concerning potential conditions that4

the Board may want to include.5

CHAIRPERSON GRIFFIS: Okay.6

MEMBER LEVY: Mr. Chair.7

CHAIRPERSON GRIFFIS: Yes.8

MEMBER LEVY: Just to add to that, did we receive9

verification on the issue of the ANC -- proper ANC notification?10

MS. BAILEY: I do have some documents with me, but11

I need to verify and that's something that could be added to the12

record, Mr. --13

CHAIRPERSON GRIFFIS: But, just to be clear, we14

think that you can take -- staff here can take care of that15

Correct?16

MS. BAILEY: Right.17

CHAIRPERSON GRIFFIS: Okay. That's a pertinent18

point. I did need indication that we had verification of the19

ANC, but until we get it properly documented, we'll put that in20

the record. So, we will take care of that.21

VICE CHAIRPERSON RENSHAW: And I just wanted to22

point out that Linda Brackett had asked that the school submit a23

schedule to the recreation department and that the school abide24

by the decision of the recreation department, but I think that25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

180

meets also Mr. Dollenmayer's number two point if I'm not1

mistaken.2

CHAIRPERSON GRIFFIS: Yes, that goes directly to3

the Dollenmayer point.4

VICE CHAIRPERSON RENSHAW: I just wanted to cite5

that that would be a request of Ms. Brackett.6

CHAIRPERSON GRIFFIS: Okay. We will reiterate7

this. I do not think we're looking for this record the8

verification of the population of the school. I think we will9

make note that -- I think we've established how that can be10

accommodated, but it doesn't got directly to the fact of what11

we're looking at today.12

Anything else? Okay.13

Do we need to reiterate submission requirements?14

MR. EPTING: No.15

CHAIRPERSON GRIFFIS: Okay. Let's -- how quickly -16

- well, how much time do you need to get that documentation in?17

Here's what I'm going to do.18

MR. EPTING: Okay. Not -- not very long.19

CHAIRPERSON GRIFFIS: Well --20

MR. EPTING: Other than the OPM letter. I can't --21

we can do our stuff.22

CHAIRPERSON GRIFFIS: Man.23

MS. SANSONE: Mr. Chairman, with respect to the OPM24

letter, if the Board makes its decision, it'll take a little bit25
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of time still for the Board to issue a written order.1

CHAIRPERSON GRIFFIS: And that could be submitted -2

-3

MS. SANSONE: And as long as the -- it were4

submitted prior to the issuance of the order, it would --5

MR. EPTING: Yes, an oral decision would be fine6

with us.7

CHAIRPERSON GRIFFIS: Right. And that would be my8

concern in terms of not being held hostage to an agency that we9

don't have any control to make them produce the letter.10

We have an incredibly packed -- our decision11

making's for everyone's understanding are the first Tuesday of12

every month. So, if we miss April 2nd which is our Tuesday, we13

go the following month which is in my calculation May.14

Huh? Right. Right. We could conceivably set this15

-- just what I wanted to access whether it's -- we can get the16

information in and actually decide this on the second.17

MR. EPTING: I'm sorry. I was --18

CHAIRPERSON GRIFFIS: Yes, it's okay. I just19

wanted to -- you said that it wouldn't take you much time. Well,20

I wanted to see whether you could get the information submitted21

so that we could have that done for decision making on the22

second.23

MR. EPTING: We could have it in by Friday.24

CHAIRPERSON GRIFFIS: This Friday? I don't think25
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anything -- Ms. Sansone, tell me if -- and now our Staff also in1

terms of the timing, but it's not my understanding that anything2

that we're putting in actually needs to be addressed or refuted,3

rebutted or --4

MR. HART: Mr. --5

MS. SANSONE: I don't believe so, Mr. Chairman.6

Although, the Staff will probably find it difficult to copy the7

materials on Friday and get it out to the Board. Probably have8

to be faxed.9

CHAIRPERSON GRIFFIS: Okay.10

MS. SANSONE: And there may be some difficulty in11

getting it to the Board.12

MR. EPTING: You know, we'll get it to you Thursday13

then.14

CHAIRPERSON GRIFFIS: Staff, comments?15

MR. HART: I was trying to see what Ms. Sansone16

corrected me on. The package is to go out on Thursday. So,17

Friday, you would be -- actually, I've missed the boat. If you18

can get it --19

MR. EPTING: We'll get it to you on Thursday.20

MR. HART: You can get it on Thursday. What time21

on Thursday?22

MR. EPTING: You tell me.23

MR. HART: All right. If you can get it to me on24

Thursday by midday in the amount and number that I need, the25
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number of packages I need, so it's a matter of just packing it1

and getting it to the Board Members. Yes, we can do it.2

MR. EPTING: Okay.3

MR. HART: So, talking about midday on Thursday.4

MR. EPTING: That's fine.5

CHAIRPERSON GRIFFIS: Okay and to be clear what6

we're asking for isn't going to be much more than a couple of7

pages. So, this won't be huge packages. So, if we can get the -8

- you know, and I'll send it to our piece and we'll get it out9

there. Save Mr. Hart some time and trouble and see if we can't10

still take this.11

We do -- we can do that on the second I'm assuming12

as I've already gone in that direction.13

MR. HART: We're both in that direction. So, we14

have no choice at this point. But --15

CHAIRPERSON GRIFFIS: That's true.16

MR. HART: -- if not, then it's a month away.17

CHAIRPERSON GRIFFIS: Right. No, we're going to18

hit the second. Good.19

MS. BAILEY: Mr. Chairman.20

CHAIRPERSON GRIFFIS: Yes.21

MS. BAILEY: I just want to remind you that there22

is a party in this case and that party does need to be served23

this information that's going --24

CHAIRPERSON GRIFFIS: Right.25
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MR. EPTING: We understand that.1

CHAIRPERSON GRIFFIS: And you'll take -- yes. Glad2

that you brought that up. Okay. So, the party will get all the3

documentation that is submitted into the record just for4

clarification.5

Now, what we have just done is set the decision6

make for this on the 2nd of April which is the first Tuesday of7

the month. We will have a lengthy decision making, but there8

will be no more testimony on the cases. The record is closed9

except for that which we're keeping it open to receive.10

You are all more than welcome to come back for the11

decision making. However, there is no requirement or need to.12

It will be our own deliberative process on the Board here and13

then we will have the vote and the decision on the motion.14

So, unless there are any other concerns, questions15

that need to be brought up at this point, I'm going to --16

MS. HAAS: How do we get informed?17

CHAIRPERSON GRIFFIS: The question and it's a18

pertinent one, how would you be informed?19

Well, there's a couple of ways. Probably the best20

way is to call into the office and inquire. Other than that, it21

will be an order that would be on record and published in the --22

who knows what.23

Yes, Ms. Brackett, last piece.24

MS. BRACKETT: Yes, what time if the decision25
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making?1

CHAIRPERSON GRIFFIS: Oh, I'm sorry and that is an2

excellent point, too. The question is what time?3

Our decision makings start at 9:00. Most of our4

decision makings go from 9:00 to 9:30. On April 2nd, I think we5

have close to 15 decision makings. So, I can gladly say and6

easily say that our decision making will take all of the entire7

morning and we will probably not have a morning session of a8

public hearing.9

So, this will be probably last on that and may well10

be close to the afternoon.11

Again, I can't predict when it is. Staff shuffles12

the schedule. I shuffle the schedule when we come out here. So,13

outside of just showing up that day, you won't know exactly when14

it's going to be.15

Okay. I think that covers everything. I do again16

appreciate everyone's time coming down.17

We are now going to conclude the morning session of18

26th of March 2002.19

Thank you.20

For the afternoon case, I see they're already21

showing up which is absolutely appropriate being 2:00 in the22

afternoon. We are going to take -- yes, I think --23

(Whereupon, the meeting was recessed at 2:02 p.m.24

to reconvene at 3:07 p.m. this same day.)25

26
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

3:07 p.m.2

CHAIRPERSON GRIFFIS: Good afternoon, ladies and3

gentlemen. Thank you for your patience and I will call this4

hearing to order.5

This is the 26th of March 2002 public hearing of6

the Board of Zoning Adjustment for the District of Columbia. My7

name is Geoff Griffis, Chairperson.8

Joining me is our Vice Chair Ms. Anne Renshaw. Mr.9

Levy representing the National Capital Planning Commission on my10

left and also -- oh, gosh, I am getting so tired, but Mr. Parsons11

is with us today representing the Zoning Commission. Mr. Etherly12

is not with us this afternoon.13

Copies of today's hearing -- our agenda are14

available for you. They are located to my left in the door --15

the door you just entered into.16

Please be aware that the proceedings are being17

recorded. So, we must ask you to refrain from any disruptive18

noises or actions in the hearing room.19

When presenting information to the Board, please20

speak into the microphone and state your name and home address21

before presenting your testimony.22

All persons planning to testify either in favor or23

opposition are to fill out two witness cards. These cards are24

located at the end of the table in front of us. Of course, they25
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were standing right in front of you right now.1

Let me abbreviate some of this and go to setting up2

the order for procedure of the appeal applications and we have3

just the appeal this afternoon.4

1. First, we will have statement and witnesses of5

the appellant;6

2. Second, we'll have the Zoning Administrator or7

the government official representing. 3. Third, we8

will go to the owner, lessee or operator of the property9

involved;10

4. Fourth, we'll hear from the ANC and we will get11

more clarification as needed on these;12

5. Fifth, we'll have the intervener's case;13

6. And, sixth, rebuttal and closing statement by14

the appellant.15

Cross examination of the witnesses, of course, is16

permitted by the applicant.17

Parties of the ANC within which the property is18

located is automatically a party in the case.19

The record will be closed at the conclusion of each20

case except for any material specifically requested by the Board.21

The Board and Staff will specify at the end of the hearing22

exactly what is expected and the date when persons must submit23

evidence to the Office of Zoning.24

After the record is closed, no other information25
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will be accepted by the Board.1

The Sunshine Act does requires us to have public2

hearings on each case held in the open and before the public.3

The Board may consistent with its rules of procedure and the4

Sunshine Act enter executive session during or after the public5

hearing on a case for purposes of reviewing the record or6

deliberating on the case.7

The decision of the Board in these contested cases8

must be based exclusively on the public record. To avoid any9

appearance to the contrary, the Board requests that persons10

present not engage the members of the Board in conversation.11

And I would just ask everyone turn off their cell12

phones and beepers at this time so that we don't have any13

disruptions to the proceedings.14

And we are staring at 3:00 and I do appreciate your15

indulgence and patience with us. We have a very lengthy morning16

session and as promised this will be the first case we'll call17

today.18

So, moving right along, we will try and finish this19

up before 6:00 and I'll keep everyone informed if we get anywhere20

close to that.21

At this time, let's consider any preliminary22

matters. Preliminary matters are those that relate to whether23

this case should be heard today such as requests for a24

postponement, continuance or a withdrawal or whether proper and25
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adequate notice of the hearing has been given.1

If you're not prepared to go forward in the case2

today or believe the Board should not proceed, now is the time,3

of course, to raise such a matter.4

Let me see if Staff has any preliminary matters for5

us in this case.6

MS. BAILEY: No, Mr. Chairman, we do not.7

CHAIRPERSON GRIFFIS: Good. Thank you very much,8

Ms. Bailey.9

Are there any preliminary matters? Yes.10

MR. CHAGNON: Mr. Chairman, there is one11

preliminary matter.12

CHAIRPERSON GRIFFIS: If you wouldn't mind just13

giving me your name and address.14

MR. CHAGNON: My name is John Chagnon. I live at15

5603 14th Street, N.W.16

CHAIRPERSON GRIFFIS: Yes.17

MR. CHAGNON: I am the representative for ANC-4A.18

We're -- we're at a bit of a disadvantage here19

because we've made numerous requests to the city for a copy of20

the C of O application itself. Those requests were both verbal21

and in writing and to this date, we have yet to receive the copy22

of the C of O application. So, I don't know what it says. I23

know what the result of the C of O application was and we filed24

the appeal based upon that.25
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In the appeal itself, we stated that we did not1

have a copy of the C of O application and I've got two copies of2

faxes with me today to Mr. Abdullah requesting said C of O3

application. I've also sent a fax to Mr. Bello and I met with4

Mr. Bello and I was assured I would get a copy of that C of O5

application. That has not occurred.6

CHAIRPERSON GRIFFIS: Okay. What you're saying it7

that actually hinders you from going forward today within having8

seen that.9

MR. CHAGNON: I think I would say that we can go10

forward today, but I think the record would have to be kept open11

until such time that I could at minimum look at the application12

and determine if there are any other extenuating circumstances13

that would cause me to appeal on a different basis.14

But, I think there's one elementary basis that I15

think if the Board wants to entertain immediately is whether Mr.16

Bello has the ability or the authority to create law. That he17

has determined that elderly are 22 years of age and over and I18

don't think Mr. Bello has that authority and I think this Board19

could summarily rule that someone that is 22 years of age is not20

elderly.21

CHAIRPERSON GRIFFIS: Yes, actually those are two22

points that you bring up. The second point of this elderly, I23

think we will get to within the case itself as we kind of flush a24

few issues out, but I'm concerned with the availability of25
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documentation. Let me just hear from the government on what has1

been requested and the reason why that might not have been and2

then the timing that we might anticipate that delivery of the3

application for the C of O. Is what you're asking for, Mr.4

Chagnon. Is that correct?5

MR. CHAGNON: Yes.6

MR. ABDULLAH: On behalf of the District of7

Columbia, I'm Raouf Abdullah.8

We at the conclusion of the last matter which was I9

think 16852, gave a number of documents to Mr. Chagnon on behalf10

of 4-A. I believe the application and the new C of O were among11

those documents that we gave them at that time.12

I would also point out that the correct procedure13

for getting those documents would be to go to the Zoning Office14

where those documents are maintained.15

CHAIRPERSON GRIFFIS: Okay. And you said when you16

gave those document from our previous was that -- did your17

request in writing come after that?18

MR. CHAGNON: Yes, and indeed, I did check the19

file. The file did not contain the copy of the C of O20

application. I was told that apparently these things get scanned21

and they're not available. That's what I was told. Whether22

that's the case or not, I don't know.23

When I met with Mr. Abdullah, I believe it was on24

November 20 after a prior hearing, he did not have a copy of the25
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C of O application. He instructed Mr. Bello that Mr. Bello would1

provide me that C of O application the following day. That did2

not occur.3

I've sent two faxes since then. A fax on January4

16th and a follow-up fax on February 11th and I've got copies if5

anybody would like to review them.6

CHAIRPERSON GRIFFIS: I think we can have those7

submitted. You don't happen to have a copy of the application8

with you today?9

MR. ABDULLAH: I can check my records. Let me10

check with my witness from the Zoning Office.11

Mr. Bello.12

VICE CHAIRPERSON RENSHAW: If I may, Mr. Chairman,13

just inquire for some explanation from Mr. Chagnon or from Mr.14

Abdullah. I'm looking at the March 25th, 2002 letter from James15

Jones, the Chairman, ANC-4A and that's Exhibit Number 22 and on16

page two, it states that the District of Columbia has not17

produced the application for the Certificate of Occupancy upon18

which Certificate of Occupancy 18366 was issued and yet, we have19

in our file Exhibit Number 5. We got a Certificate of Occupancy20

with a number 190720 dated 5/7/01 and like attached to that an21

application 5701. It is Exhibit Number 6 dated 5/7/0122

referencing the fact that the Certificate of Occupancy would be23

190720.24

So, what is that versus what Chairman Jim Jones has25
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asked for? A C of O 18366.1

MR. CHAGNON: I think I can clear this up.2

VICE CHAIRPERSON RENSHAW: Can you? Please.3

MR. CHAGNON: In case 16752 which was dismissed, we4

had a hearing in November of 2000, I'm sorry, 2001 at which time5

Mr. Bello indicated that a new Certificate of Occupancy had6

issued for the site and that that mooted the 1900 or 190007

numbered --8

VICE CHAIRPERSON RENSHAW: 0720.9

MR. CHAGNON: -- Certificate of Occupancy was10

mooted.11

CHAIRPERSON GRIFFIS: All right. So, you're12

looking for the now current. The same documentation of the new C13

of O.14

MR. CHAGNON: Yes.15

CHAIRPERSON GRIFFIS: Okay.16

MR. ABDULLAH: With the -- I'd like to present my17

witness, Mr. Bello, who can address the matters that have been18

raised thus far.19

MR. BELLO: Good afternoon, Board Members.20

The application for some reason was not -- after21

due diligence in a scanning operation, we were not able to come22

up with the application that attended the current Certificate of23

Occupancy under question here today.24

CHAIRPERSON GRIFFIS: So, the application doesn't25
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exist?1

MR. BELLO: It does exist.2

CHAIRPERSON GRIFFIS: I mean it can't be found.3

MR. BELLO: It cannot be found right now.4

CHAIRPERSON GRIFFIS: Right.5

MR. BELLO: But, it is -- contrary to Mr. Chagnon's6

contention, it is impossible to issue a new Certificate of7

Occupancy without a new application.8

Under no circumstances would a new certificate of9

occupancy be issued on the basis of a previous application.10

That's just absolutely impossible.11

CHAIRPERSON GRIFFIS: Of course, if you had to12

prove that this C of O was based on an application, it would be13

hard to do right now.14

MR. BELLO: It would be hard to do because we have15

a process that ships these applications to the scanning operation16

which is not under my direct control.17

CHAIRPERSON GRIFFIS: I see. How long do you --18

and so my -- I'm gleaning from that that it's off site somewhere.19

You ship the application out for a scanning. The thing going --20

MR. BELLO: No, it's local. It's localized --21

CHAIRPERSON GRIFFIS: Okay.22

MR. BELLO: -- for initial scanning in the23

building, but it's a separate operation --24

CHAIRPERSON GRIFFIS: All right.25
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MR. BELLO: -- from the Office of Zoning Division.1

CHAIRPERSON GRIFFIS: I see.2

MR. BELLO: But, we embarked on a diligent search3

of that application and have not been able to come up with that.4

CHAIRPERSON GRIFFIS: I'm just trying to get a5

handle on this not being familiar at all with it, but is there a6

time frame that you can estimate when, you know, documentations7

go down for scanning and then come back and reappear? Is it8

within that time frame or has this been -- this is kind of a9

problem that it has been lost?10

MR. BELLO: Well -- well, generally once the -- the11

paper document is scanned, then those -- those are shipped off12

premise.13

CHAIRPERSON GRIFFIS: Right.14

MR. BELLO: It's not unusual for some of these15

applications to be misplaced one way or the other in the process16

of shipping them out.17

But, I have diligently asked or requested that the18

application be searched for and to date, we haven't been able to19

come up with it.20

CHAIRPERSON GRIFFIS: Okay. And when it's scanned,21

it's obviously scanned into an image and then it's electronically22

filed of which is accessed by you. Has there been -- and again,23

just trying to get a handle on, you would access them by number24

and they'd be fairly chronological.25
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MR. BELLO: Exactly.1

CHAIRPERSON GRIFFIS: And there is just one2

missing? Because you have the ones before and you have the ones3

that have come after? Do you know that?4

MR. BELLO: Well, I'm not terribly familiar with5

the specifics of the operation, but clearly in this instance, the6

permit itself is in the system, but the application is not.7

CHAIRPERSON GRIFFIS: Okay.8

VICE CHAIRPERSON RENSHAW: Do you require the9

applicant to keep a copy of this application? Is it done in10

duplicate or triplicate?11

MR. BELLO: No, ma'am, not as a requirement.12

VICE CHAIRPERSON RENSHAW: Do you know if they have13

a copy of it?14

MR. BELLO: I indeed requested and asked them of15

that. They did not keep a copy of the original.16

If it helps at all, the language on the Certificate17

of Occupancy would be consistent with whatever language is on the18

application. I'm not sure what substantive information would be19

the application that would preclude Mr. Chagnon from putting up a20

case here today, but I will continue to search for that21

application in the hopes of coming up with it.22

CHAIRPERSON GRIFFIS: Yes, if nothing else, just to23

have all the documentation for review I think would just be24

appropriate.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

197

But, well, that is knowing full well we won't have1

it today, I turn to you, Mr. Chagnon, again to say do you want to2

pose a motion that this case is postponed until we find that3

application?4

MR. CHAGNON: Actually, I think I do just the5

contrary. I propose that what Mr. Bello has said that there is6

no -- if it's lost, it's gone and that he hasn't produced it.7

He's had the better part of seven months to produce it and it8

hasn't been produced. He didn't notify this Board in November9

that he had issued an August of Certificate of Occupancy and we10

went through this entire exercise needlessly because Mr. Bello11

didn't share that information with anyone.12

So, Mr. Bello's good will chips on my side of this13

table are not very high. I don't say that Mr. Bello is not being14

truthful, but there's nothing for me to base that upon. Mr.15

Bello has indicated that there was an application filed and my16

motion would be that since there is no application in the city's17

records, that the Certificate of Occupancy be dismissed.18

CHAIRPERSON GRIFFIS: Based on the requirement that19

all C of O require an application.20

MR. CHAGNON: Yes.21

CHAIRPERSON GRIFFIS: I understand that. However,22

unless there's discussion, I don't think I would uphold that23

motion to dismiss based on that specific issue.24

Does anyone else want to speak to that?25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

198

I mean it is problematic and I understand the1

frustration, but it seems like we are splitting a semantic and2

I'm at a loss to say whether there -- obviously, we can't prove3

that there was an application made, but we may find it more4

advantageous to get to the substance of the C of O than --5

VICE CHAIRPERSON RENSHAW: Could we hear from Ms.6

Sansone on this issue?7

CHAIRPERSON GRIFFIS: Love to.8

MS. SANSONE: Well, Mr. Chairman, I don't know that9

I have all that much to add. I mean the Board's jurisdiction on10

an appeal is to review permits to see if there's been some error11

in applying or interpreting the zoning regulations and the12

requirement for an application for a C of O probably is more an13

issue of the construction codes and DCRA's permitting14

regulations.15

So, I don't know if that's helpful at all, but I16

think you could probably get to the merits of the appeal without17

addressing the permitting problem.18

CHAIRPERSON GRIFFIS: I would agree and I think you19

understand our point, but I think there are more substantive20

zoning issues here that we will have direct jurisdiction over.21

So, with that unless you want the last word to22

speak to it.23

MR. CHAGNON: Well, I don't think postponing would24

do any good because there's no assurance you'd ever find it.25
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CHAIRPERSON GRIFFIS: Right. Right. And that is1

another concern of mine. Okay. Then I would suggest -- do you2

have any other preliminary matters?3

MR. CHAGNON: No.4

CHAIRPERSON GRIFFIS: Okay. You brought up two.5

Did we address them both?6

MR. CHAGNON: Well, I guess the second point really7

mattered I would say is the immediate hurdle that Mr. Bello8

attempts to create legislation that defines --9

CHAIRPERSON GRIFFIS: Right.10

MR. CHAGNON: -- what is an elderly development11

center. The code is silent on definition. However, Webster's12

Dictionary does define elderly and middle-aged.13

CHAIRPERSON GRIFFIS: Okay.14

MR. CHAGNON: And Mr. Bello's interpretation that15

anyone 22 years of age or over qualifies as being elderly I think16

is totally misplaced.17

CHAIRPERSON GRIFFIS: Good. Okay. And I want to18

hear further on what you have to say of that. But, I think that19

does goes directly now to some of the substantive issues of this.20

So, I would propose that we -- actually not21

propose. Why don't we call this case, get it started, and see22

how well we proceed.23

MR. ABDULLAH: Mr. Chair.24

CHAIRPERSON GRIFFIS: Yes, sir.25
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MR. ABDULLAH: Prior to that, are there1

administrative matters that we can bring at this time with regard2

to the order of presentation?3

CHAIRPERSON GRIFFIS: We could do it either way4

frankly if it's administrative.5

Why don't we call the case, get into it and we'll6

get the procedure together.7

MS. BAILEY: Appeal Number 16839 of Advisory8

Neighborhood Commission 4A, pursuant to 11 DCMR 3100 and 31019

from the decision of the Zoning Administrator, for the issuance10

of a certification of occupancy (#18366, dated August 31st, 2001)11

for an elderly development center serving 30 persons, ages 2212

through 85 years old and seven staff in a C-2-A District at13

premises 5511 14th Street, N.W. (Square 2800, Lot 9).14

Please stand to take the oath.15

Do you solemnly swear or affirm that the testimony16

you're about to give in this proceeding will be the truth, the17

whole truth, and nothing but the truth?18

PARTICIPANTS: I do.19

CHAIRPERSON GRIFFIS: Okay. We had administrative20

issues.21

MR. ABDULLAH: Yes, Mr. Chair, that's the procedure22

you outlined you have the appellant going first and the ANC going23

fourth. Insofar as the ANC is the appellant, do we need to have24

as I counted there are three opportunities for either appellant25
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or ANC to make presentations. Perhaps in the interest of brevity1

and judicial economy, we can modify this to reflect that the2

appellant is, in fact, the ANC.3

CHAIRPERSON GRIFFIS: Right. And I did probably4

indirectly make that little edit note in those that we would5

revise this, but very good points. Do you want to propose6

something and we will hear from the ANC or you want to bundle?7

MR. ABDULLAH: Well, my proposal would be that it's8

too -- the way the ANC is specifically listed as a party, just to9

collapse that and make that the appellant and so, we would -- I10

would do away with number four, the ANC's presentation, but I11

believe there was -- after rebuttal that the ANC was given12

another opportunity to speak and I would just eliminate those13

opportunities insofar as the ANC will be getting its appropriate14

bites of the apple through the appellant.15

CHAIRPERSON GRIFFIS: Right. I don't have any16

problem with that. What we'll have is the statement of the17

witnesses by the ANC which is the appellant. Let me do this18

through and I'll take comments from you.19

We will then have the government's case from the20

Zoning Administrator.21

The owner is not testifying today?22

MR. ABDULLAH: We had no indication that the owner23

intends to participate.24

CHAIRPERSON GRIFFIS: Right. Okay. So, we will25
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obviously skip through that. Then we would have the intervener's1

case. The rebuttal and closing what we've done is often just2

have -- it's together, but we will give an opportunity for3

rebuttal and then closing.4

Any objection to that?5

MR. ABDULLAH: All right. So, in a sense, we're6

eliminating four the ANC and five intervener?7

CHAIRPERSON GRIFFIS: Yes, that would -- yes.8

Okay. Any other questions?9

We're going to be streamlined here. So --10

MR. ABDULLAH: I'm going to be very quick.11

CHAIRPERSON GRIFFIS: Let's get going. Mr.12

Chagnon, and again, we appreciate your coming down here. You are13

a familiar face. So --14

MR. CHAGNON: I'm not sure if that's good or bad.15

CHAIRPERSON GRIFFIS: No, I'm not sure either.16

But, you're welcome to proceed.17

MR. CHAGNON: Thank you, Mr. Chair.18

As the ANC -- as you have in front of you a copy of19

our report, you also have a copy of the appeal that was filed by20

the ANC.21

Again, as I mentioned earlier in the motion's22

aspect that we are at a disadvantage. That we do not have the23

Certificate of Occupancy application to proceed with.24

We had numbers of problems with the previous25
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Certificate of Occupancy which are no longer available to us1

because we can't appeal something that is not there and2

appealable. So, the very nature of this appeal is a little3

difficult for us.4

The first order of business I would like to get to5

is specifically Mr. Bello's treatment of an elderly development6

center. I believe that he is entirely off base, that there is no7

provision in the code. The city council made no efforts to8

include people ages 22 and above as elderly.9

I suggest that when you look at second and third10

grade math, you dealt with sets and subsets. Clearly, adults are11

one set and elderly are a subset of adults. Mr. Bello has12

included everyone as elderly.13

I suggest that I'm not elderly. My wife is not14

elderly nor is anyone at this table. Yet, under Mr. Bello's15

definition, we are all elderly.16

I think we have to look at the basic purpose of17

this facility and when you look at the Zoning Administrator's18

parking assessment which I just received a few minutes ago --19

CHAIRPERSON GRIFFIS: As did we.20

MR. CHAGNON: -- it's very clear that they are21

running what they define themselves a day treatment program. By22

definition that is not a defined use within the zoning code. By23

definition, that requires parking spaces one for each 600 square24

feet occupied. By definition, they need 12 parking spaces.25
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Mr. Bello has perverted the rules and defined this1

to be an elderly development center knowing full well it is not2

and was never intended to be. He is creating legislation in his3

own mind to provide a benefit or a relief for an applicant for4

reasons unknown to me.5

There is no basis in the code. There is no basis6

in his own logic and what's being passed out to you is the Zoning7

Administrator's parking assessment. There is no identification8

of how these parking spaces were computed. He's talking about9

three parking spaces being required. Yet, he gets into none of10

the business of grandfathering, how there was an aggregation of11

the commercial uses on the first floor, and how he defined how12

many existing parking spaces were there for grandfathering.13

There's nothing of the kind in this document. This is what the14

Board needed.15

Even if the Board were going to act upon this as an16

elderly development center, what Mr. Bello has done is totally17

inadequate. There's no definition of what was pre- and post-195818

construction. He very well knows that the bulk of these sites is19

post-1958 construction and not subject to grandfathering. He's20

also well aware that one of the sites was consulted into the21

other two sites and that that initial site only consisted of22

1,500 square feet and was entitled to no grandfathering for23

parking spaces.24

One of the positions was that the previous25
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Certificate of Occupancy at 5511 14th Street was 2,800 square1

feet. At best, they have credit for one parking space.2

What Mr. Bello has done here is entirely3

inadequate. It doesn't provide the Board or the parties involved4

any reasonable basis upon which to determine what the parking5

requirements were for this facility, whether it's an elderly6

development center or any other use.7

I suggest to you that their own representations8

define the use quite adequately. That it is an other undefined9

use and requires one parking space for each 600 square feet10

occupied. Very simple.11

Mr. Bello has not addressed that in anyway.12

Mr. Bello is shoehorning this elderly development13

center because he has no other definition upon which that they14

would qualify and even then I'm not certain that under Mr.15

Bello's own calculation that they would qualify because they have16

not one parking space. Not one. Not one.17

Building site occupies 100 percent of the18

footprint. There is not one parking site.19

Mr. Bello doesn't have the ability to waive those20

parking spaces. Only this Board does.21

Now, I'd suggest to you that even if this were22

treated as a school, it requires two parking spaces for every23

three teachers. The applicant in Mr. Bello's own calculations24

represents that there are 11 employees there. Their Certificate25
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of Occupancy that they have now only provides for seven. That's1

virtually a 50 percent increase in the number of people there.2

When you look -- at under the Freedom of3

Information Request, I requested some information about the4

number of people. Metro Day Treatment on September had 385

students; October 2001, 37; September, 37. I mean that's 306

percent over their allowed rate. They're only -- under the C of7

O that they have, they only are suppose to have 30. Yet, every8

month, they're over and --9

CHAIRPERSON GRIFFIS: And that was of --10

MR. CHAGNON: 2001.11

CHAIRPERSON GRIFFIS: '01. Okay.12

MR. CHAGNON: These are at times when Mr. Bello is13

now approving this new magic Certificate of Occupancy application14

that no one seems to be able to find.15

What clearly comes into question just what16

investigation Mr. Bello has done. Mr. Bello was well aware that17

there was a pending appeal of the Certificate of Occupancy that18

he had already approved. So, in August when he approved this19

Certificate of Occupancy that was issued, he was well aware that20

there were contentions that this was not being run correctly or21

was not appropriate for the site.22

Not only did he not know that, at the time he23

issued the first Certificate of Occupancy he was not even aware24

that there was a BZA appeal and that the BZA had ruled.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

207

There's a precedent in this case that this citing1

of a day treatment program at that site, the Board has already2

denied it and said this will not work.3

Went to the Court of Appeals. There was issues at4

the Court of Appeals which were dealt with and I think it was5

16752 that the Court of Appeals mooted the case.6

But, it doesn't moot the precedent established by7

Board. This Board established the precedent that this was not an8

appropriate site for this facility and I would reiterate that9

decision was made. It doesn't need to be revisited.10

Mr. Bello has not identified in anyway how these --11

this operation has changed. All he's trying to do is shoehorn it12

in under a category that might fit the bill and this is not the13

way to administrative land use in the District of Columbia.14

Mr. Bello is creating law. That is not his ability15

to do so. That is left solely to the council. He is solely to16

interpret what the council provides him.17

Also here in the file is a letter from Council18

Member Fenty supporting the position of the ANC. The ANC has19

heard this issue not only now in 1995, 1996, and again in 200120

and now 2002.21

This matter has taken up far too much time for the22

ANC and everyone involved because Mr. Bello has taken it upon23

himself to create law.24

I ask this Board to reject Mr. Bello's25
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interpretation of what constitutes an elderly development center1

and to immediately issue a bench decision that he had no2

authority to do so.3

Okay. That concludes the ANC's presentation.4

Again, going to -- you know, part of the difficulty5

I have here is that if we proceed beyond today, that the6

applicant is -- I don't know if they're going to argue that they7

are an elderly development center. It would seem that they are8

not and it would seem from the parking computation that they9

concede that they are not and if that's the case, then I think I10

don't need to reserve the ability to proceed on issues that11

aren't going to be addressed specifically within the confines of12

the more legalistic parts of this being the parking computation,13

what constitutes an elderly development center.14

If we have to get into the issues as to whether it15

is or is not an elderly development center, I would request a16

postponement on that aspect of the case.17

CHAIRPERSON GRIFFIS: A postponement based on?18

MR. CHAGNON: If there is a contention that they19

are, in fact, an elderly development center as defined in the --20

or well, I'm trying to -- what I'm struggling with is that Mr.21

Bello is calling this an elderly development center.22

CHAIRPERSON GRIFFIS: Right.23

MR. CHAGNON: The documentation that they have says24

its a day treatment center which I think --25
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CHAIRPERSON GRIFFIS: Right.1

MR. CHAGNON: -- they concede to, but no one's said2

in so many words that that's the case.3

CHAIRPERSON GRIFFIS: Right.4

MR. CHAGNON: And what my concern is that at some5

point in time during this that they may decide that these are6

elderly people and take the position that they are.7

CHAIRPERSON GRIFFIS: Okay. And you're not8

prepared to address that now because you've assumed that they are9

not elderly there?10

MR. CHAGNON: Yes.11

CHAIRPERSON GRIFFIS: Okay. Well, I'll make a12

note. If it comes to a fact where we are at that kind of13

crossroads, I think we can hear motions on that and deal with it.14

MR. CHAGNON: All right. Then I'll call my first15

witness which is Ana Escobar.16

MS. ESCOBAR: Ana Escobar, 5603 14th Street, N.W.,17

Washington, D.C. 20011.18

MR. CHAGNON: I'd like you just to address the19

parking impacts as you've seen with your own eyes from the vans20

and so on that come to drop people off at the facility.21

MS. ESCOBAR: At the intersection of 14th and22

Longfellow Street, I witness many times that the vans that they23

come to drop off or to pick up the patients, they park abreast24

not only in the front of the -- they block the -- they pass stop,25
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but also they park next to it taking two lines from going north1

14th Street and at times, I saw that the traffic that's coming --2

that's going north 14th Street have to go to the opposite side as3

they're coming down. In other words, they have to take the space4

for the -- the southbound lane and that's the -- in my opinion,5

that's a very dangerous situation.6

MR. CHAGNON: Okay. Would you characterize how7

regularly you have seen parking difficulties in that vicinity?8

MS. ESCOBAR: Everyday and especially the mornings9

and afternoons. When I'm -- when I'm home, it's -- it's10

everyday. It's not only occasionally. That's everyday. I -- I11

took some pictures which I didn't bring them today and I do have12

a person who's drawing the -- the -- the site. Actually seeing13

how the -- how difficult the -- the parking is in that area.14

MR. CHAGNON: So, in your view, this is a dangerous15

spot to have this site?16

MR. ABDULLAH: Objection. She can --17

CHAIRPERSON GRIFFIS: Can you turn your mike --18

MS. BAILEY: Mr. Abdullah, you need to be on a mike19

when you speak, sir.20

MR. ABDULLAH: For the government, I'm objecting to21

the way these questions are being asked. I think he's feeding22

the witness what to say and he's leading the witness a little too23

much for -- I think allowing the witness to explain what she24

knows --25
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CHAIRPERSON GRIFFIS: Okay.1

MR. ABDULLAH: -- to be the facts.2

CHAIRPERSON GRIFFIS: Good. We'll keep an eye on3

that and also want to focus on not necessarily the adverse impact4

because this is an appeal of the C of O, but I mean you're5

painting a picture. That's fine. A little latitude there.6

But, we might want to go to -- you brought up the7

fact of parking and the question of number and all that. We may8

go on and get specifically to that.9

MR. CHAGNON: Okay. Could you identify if there's10

a parking impact in the community for employees parking?11

MS. ESCOBAR: Well, there is -- number one, there12

is not parking in the neighborhood for a specific business. We13

have businesses there and I don't know that it's specific parking14

for this specific business.15

They park in front of my house. They park on the16

other side. That's -- I guess that's my answer would be that17

one.18

MR. CHAGNON: Okay. And this would be on a regular19

basis or intermittently?20

MS. ESCOBAR: No, that's everyday. It's just they21

-- they -- there is no -- there is no specific parking space for22

anybody there and obviously, when they come -- in fact, I may add23

there are two vans that permanently park on 14th Streets.24

MR. ABDULLAH: I have a question I'd like to ask.25
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Could we establish that the witness either lives or is in a1

position where this information is obtainable? I haven't2

established the witness' -- how the witness came to -- in the3

possession of this information.4

CHAIRPERSON GRIFFIS: Okay. And I'll follow up5

with something.6

So, you want to just describe where you live in7

relation to this site?8

MS. ESCOBAR: Okay. I -- this site is located at9

the southeast corner of 14th and Longfellow.10

CHAIRPERSON GRIFFIS: Yes.11

MS. ESCOBAR: I live in this northeast of12

Longfellow on 14th Street. It's the second house. So, it's13

about 200/300 feet I would say from -- from the site.14

CHAIRPERSON GRIFFIS: It's across the street from15

the site?16

MS. ESCOBAR: It's across the street from the site.17

CHAIRPERSON GRIFFIS: Okay.18

MS. ESCOBAR: On the same sidewalk.19

CHAIRPERSON GRIFFIS: I'm not sure Longfellow's20

that wide of a street.21

MS. ESCOBAR: I have no idea. I'm sorry.22

CHAIRPERSON GRIFFIS: Okay. That's fine. I think23

that's fairly clear. The site that we're dealing with right now24

is on the southeast corner and you are several doors in --25
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MS. ESCOBAR: Northeast.1

CHAIRPERSON GRIFFIS: -- on the northeast side.2

MS. ESCOBAR: Exactly.3

CHAIRPERSON GRIFFIS: So, there is some proximity4

there.5

However, let us go to this. In that we are not6

establishing a variance or special exception which will go to7

impact of the area and all that, we can -- actually, we can't8

hear a lot more about the impact of the -- the rest of the block.9

But, go to the specific issues under appeal of the C of O.10

Which obviously would be the only thing we're going to be able to11

deal with and be pertinent.12

MR. CHAGNON: I think I was not real clear whether13

we should get into impacts or not. I didn't know how that works14

on an appeal. Well --15

CHAIRPERSON GRIFFIS: Okay.16

MR. CHAGNON: But, I think that -- could you say17

that parking's a problem and that this exacerbates the problem?18

MR. ABDULLAH: Objection.19

CHAIRPERSON GRIFFIS: Okay. Let me lay out some20

ground work here I guess and that is what -- we don't hear issues21

and believe corporation counsel's going to chime in if I make22

mistakes here. But, we don't hear issues of adverse impact or23

neighboring use impact or anything of that nature.24

MR. CHAGNON: Okay.25
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CHAIRPERSON GRIFFIS: Because those go to tests of1

conceivably for variances and special exceptions and all that2

which actually go in. What we need to hear and what you've laid3

out I think fairly well are several very pertinent issues of how4

-- let me just say generically, how the Zoning Administrator has5

erred in their issuing of the Certificate of Occupancy.6

So, you brought up and made a statement, in fact,7

I'm going to use this as an example for your witness because8

examples help me.9

You brought up the point of parking and you said10

this site is a 100 percent occupied. There is no parking. If11

your witness is substantiating that for us by the mere fact that12

vans are pulling up outside and they're not going onto the13

property, that's fine. That's a pretty straightforward thing to14

do and we can move on.15

MR. CHAGNON: Can you tell the Board if there's any16

parking facilities at the site?17

MS. ESCOBAR: Not at all. It's a triangle area18

between 14th, Longfellow, and Kennedy and the building takes I19

would say probably 75 percent of the space of that triangle and20

there's parking space at all.21

MR. CHAGNON: And the remaining 25 percent would be22

other buildings. Is that correct?23

MS. ESCOBAR: The remaining 25 percent, yes. There24

are businesses therein.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

215

MR. CHAGNON: Okay.1

MS. ESCOBAR: There is not no space at all.2

MR. CHAGNON: All right. Thank you.3

Council Member Fenty had sent a representative that4

-- if he'd like to come forward please.5

CHAIRPERSON GRIFFIS: Actually, I have one question6

of the witness just briefly.7

MR. CHAGNON: Oh, I'm sorry.8

MS. ESCOBAR: Sorry.9

CHAIRPERSON GRIFFIS: No, that's okay. In your10

observation, I think you were going to this, but are there any11

curb cuts? Do you know what a curb cut is? Is there -- okay.12

In your recollection and, of course, you haven't been proffered13

as a traffic engineer or expert or anything like. We're taking14

you as a resident and it's important, but we take that as15

observation. Do you know of any curb cuts that are in front of16

or adjacent to or service that property?17

MS. ESCOBAR: Not at all. There used to be one18

curb cut I think directly across from 5709 I believe. That was19

not -- is no longer there because when they repaved the streets,20

the whole thing is21

just --22

MR. CHAGNON: They filled it in.23

MS. ESCOBAR: It's completely filled. Absolutely24

nothing.25
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MR. CHAGNON: Okay. Okay.1

CHAIRPERSON GRIFFIS: Pardon me. Go ahead and ask2

her.3

VICE CHAIRPERSON RENSHAW: The question has to do4

with signage. Is there any particular signage out in front of5

the building that says no parking, restricted, so on or whatever,6

handicapped parking?7

MS. ESCOBAR: Yes, in that specific block, it's8

assigned from the corner of Kennedy. Actually, it's Colorado9

because Kennedy is a little bit to the south. From Colorado to I10

will say 5707 there is a sign that says one hour parking and11

little by little, this has been disappearing and there's another12

sign in front of the -- from -- again, this is not precisely, but13

I would say from 5507 to the bus stop, the no parking bus stop14

sign and then right across from 5711 is the -- a stop sign, the15

bus stop sign.16

CHAIRPERSON GRIFFIS: So. Okay. Good. Thank you17

very much.18

MR. ABDULLAH: Could we have an opportunity to ask19

questions of the witness?20

CHAIRPERSON GRIFFIS: Yes.21

MR. ABDULLAH: Okay. Ms. Escobar, thank you for22

coming. Are you related to any of the participants here today?23

MS. ESCOBAR: Yes.24

MR. ABDULLAH: With whom?25
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MS. ESCOBAR: Mr. Chagnon.1

MR. ABDULLAH: And what's your relationship?2

MS. ESCOBAR: My husband.3

MR. ABDULLAH: He's your husband?4

MS. ESCOBAR: Yes.5

MR. ABDULLAH: And I take it you have a good6

relationship. You have a harmonious marriage I take it?7

MS. ESCOBAR: I guess. I don't know if he's8

trilled about the situation, but I guess I have to say yes.9

MR. ABDULLAH: Okay. Well --10

MR. CHAGNON: I'm not sure if this is going11

continue any further.12

CHAIRPERSON GRIFFIS: Right. No, I would hope that13

it wouldn't.14

MR. ABDULLAH: Well --15

CHAIRPERSON GRIFFIS: My -- had a big problem with16

that question. So.17

MR. ABDULLAH: My -- the reason we asked the18

question if the witness has a relationship with a party and that19

might bear on the ability of the witness to be objective.20

CHAIRPERSON GRIFFIS: Yes.21

MR. ABDULLAH: And the harmony of the marriage is22

something that might have an impact on the witness' ability to23

give testimony that might be adverse to the party calling that24

witness and we feel it's relevant for the issue of bias.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

218

CHAIRPERSON GRIFFIS: Okay. And I can see that1

point. However, in terms of the relevancy and in terms of the2

scope of what the witness has testified to in terms of curb cuts3

and traffic on the street, I don't think it's pertinent to get4

into whether there is a hostile situation or not or what might be5

behind it. We have mostly visual and observations of the street6

itself.7

So, continue with your questioning, but I'd stay8

away from the personal.9

MR. ABDULLAH: Okay. Thank you. I think we've10

brought out the point we wish to bring out.11

Ms. Escobar, do you work?12

MS. ESCOBAR: No, I don't.13

MR. ABDULLAH: Okay. You say that you have made14

these observations everyday. Have you, in fact, been observing15

the site at 5514 everyday?16

MS. ESCOBAR: Yes.17

MR. ABDULLAH: And during what hours?18

MS. ESCOBAR: In the morning. In the afternoons.19

MR. ABDULLAH: Could you be more specific?20

MS. ESCOBAR: In the mornings, normally I leave the21

house. I go out of the house about 8:00 in the morning and I22

stay out until I see everything. I'm nosy.23

MR. ABDULLAH: So, if I understand it, you leave24

out about 8:00 and what time do you end your observation25
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generally?1

MS. ESCOBAR: Generally, it's from 8:00 to 9:00 --2

9:15.3

MR. ABDULLAH: And then you say you come back out4

again later that day -- each day?5

MS. ESCOBAR: Well, I'm always in and out of my6

house.7

MR. ABDULLAH: And the purpose is to observe what's8

going on at --9

MS. ESCOBAR: In the neighborhood, yes.10

MR. ABDULLAH: Okay. And when you make these11

observations, are you moving around or do you have a stationary12

point from which you make your observations?13

MS. ESCOBAR: Normally, I move around.14

MR. ABDULLAH: Okay. And on how many days a week15

do you do this?16

MS. ESCOBAR: Seven days a week.17

MR. ABDULLAH: Okay.18

MR. CHAGNON: I think we can --19

MS. ESCOBAR: That's okay.20

MR. CHAGNON: -- say that my wife lives in our21

house and she comes and goes on a regular basis. I'm not sure22

where this is heading.23

MS. ESCOBAR: That's -- I answered --24

CHAIRPERSON GRIFFIS: I think that's been25
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established.1

MR. ABDULLAH: Yes, that's it.2

CHAIRPERSON GRIFFIS: Okay. Any redirect?3

MR. CHAGNON: No, I don't.4

CHAIRPERSON GRIFFIS: Okay. You have another5

witness you indicated, a representative from a council member's6

office?7

MR. CHAGNON: Yes.8

CHAIRPERSON GRIFFIS: Not also as he's coming to9

the table and good afternoon to you, sir, I'm going to have you10

introduce yourself in a second.11

But, you had indicated that there is a letter from12

the council member.13

MR. CHAGNON: Yes.14

CHAIRPERSON GRIFFIS: Was that submitted in?15

MR. CHAGNON: Yes.16

MS. BAILEY: Mr. Chairman --17

CHAIRPERSON GRIFFIS: Do you have it?18

MS. BAILEY: Mr. Chairman --19

CHAIRPERSON GRIFFIS: Yes.20

MS. BAILEY: -- in the old application 16752,21

there's a letter that's dated January 11th. Is that --22

CHAIRPERSON GRIFFIS: That was -- yes, that's a23

good point and let me get clarification. It was from the old24

application. Is that correct?25
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MR. CHAGNON: That may be. In fact --1

CHAIRPERSON GRIFFIS: Yes, I think it was because I2

recall seeing it and then -- okay.3

MR. CHAGNON: If I may and perhaps this is out of4

turn, I would like to incorporate by reference both case 160665

and case 16752.6

CHAIRPERSON GRIFFIS: Yes, and you made reference7

to that in your submission.8

MR. CHAGNON: Right.9

CHAIRPERSON GRIFFIS: And I think we're going to10

need some guidance from corporation counsel on that because what11

we have is an independent situation here and not going back and12

revisiting a lot of the old issues, I'm not sure how much we can13

incorporate back in. I think it might be further prevalent is --14

if you obviously have copies of things that you wanted to have15

pertinent that maybe that would come in.16

If you have them today, we can deal with that or we17

might be able to keep the record open. Something like Mr. Fenty's18

letter might well be because it seemed -- it could, in fact, be19

consistent with what you're doing at this point, but as we have a20

great representative here, why don't we hear from him and then21

deal with the letter.22

MR. CHAGNON: Fine.23

MR. WASHINGTON: Okay. My name is Jason24

Washington. I'm on the staff of Council Member Adrian Fenty.25
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I'm here in support of the appeal of commissioner -1

- of commission 4AA and C4AA and Commissioner 4A07 John Chagnon.2

Today, I heard two issues that I guess go deeper3

into DCRA which is what the council will have to probably address4

later on Council Member Fenty's -- and this is -- this maybe5

somewhat relevant to the case today.6

There have been numerous problems and I don't want7

to get into certain issues, but I'm 25 years old. I don't8

consider myself elderly. I don't know in the statute of what9

elderly is. I don't think I get the early bird special. So,10

there's certain things and, of course, the -- well, there's11

application -- no C of O application. I don't know how the C of12

O has gone forward. I understand the corporate counsel --13

corporation counsel --14

MR. ABDULLAH: Mr. Chair.15

CHAIRPERSON GRIFFIS: Yes.16

MR. ABDULLAH: This is going to be testimony or is17

this going to be another opening statement?18

CHAIRPERSON GRIFFIS: Well, that's a good point.19

I'm tending to give a little latitude as the representative to20

council member of that ward and --21

MR. WASHINGTON: Well, I can shorten it up. I can22

--23

MR. ABDULLAH: Our concern is not -- it's that if24

it's going to be a statement, then we will accept as a statement.25
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I don't -- but, if it's going to be testimony, we would rather1

have a question and an answer format so that we could understand2

whether or not proper testimony's be elicited.3

CHAIRPERSON GRIFFIS: Right.4

MR. ABDULLAH: But, if it's just going to be a5

statement --6

CHAIRPERSON GRIFFIS: Okay.7

MR. ABDULLAH: -- we have no way of knowing whether8

or not there's something objectionable.9

CHAIRPERSON GRIFFIS: It's an excellent point to10

bring up.11

MR. WASHINGTON: Okay.12

CHAIRPERSON GRIFFIS: And I don't think he's13

objecting to either one.14

MR. ABDULLAH: No. Absolutely.15

CHAIRPERSON GRIFFIS: But, if we want to just get16

clarification if you want to make a statement -- opening17

statement which I think is very appropriate.18

MR. WASHINGTON: Statement. A statement which is19

just in support of the appeal and Commissioner John Chagnon.20

CHAIRPERSON GRIFFIS: Okay.21

MR. WASHINGTON: In support of his appeal.22

CHAIRPERSON GRIFFIS: But, let me be clear.23

MR. WASHINGTON: Sure.24

CHAIRPERSON GRIFFIS: He's not trying to cut you25
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off.1

MR. WASHINGTON: I understand. Right.2

CHAIRPERSON GRIFFIS: But, trying to get a handle3

on what and whether there will actually be as a typical witness4

questions to be answered and I'm not sure.5

Are you going to have questions of the witness or6

you're bringing him forward as a statement?7

MR. CHAGNON: I'm perfectly willing to let him make8

a statement.9

CHAIRPERSON GRIFFIS: Okay.10

MR. CHAGNON: I'm -- no problem with that11

whatsoever.12

CHAIRPERSON GRIFFIS: I say we run with that. So,13

to rewind.14

MR. WASHINGTON: No problem.15

CHAIRPERSON GRIFFIS: Don't summarize. Just16

continue on with what you're saying.17

MR. WASHINGTON: Sure.18

CHAIRPERSON GRIFFIS: We now know exactly what, in19

fact, semantically it is.20

MR. WASHINGTON: Okay. Basically, as Commissioner21

Chagnon said earlier that the letter was I guess for the first22

application in support of the appeal. I'm here today to23

verbalize our support again of this appeal of 5511 14th Street on24

the conditions of the -- is it a day treatment facility? Is it25
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an elderly facility? And since there's no application, is there,1

in fact, a C of O?2

I know the corporation counsel has -- well, the3

motion has failed, but I think it's -- we can look at that also.4

So, I just a statement in support of the appeal.5

CHAIRPERSON GRIFFIS: Okay. Thank you very much.6

MR. WASHINGTON: Thank you.7

CHAIRPERSON GRIFFIS: Any questions of the8

representative?9

VICE CHAIRPERSON RENSHAW: No. Other than I'd like10

to review Mr. Fenty's letter. I don't have it in this folder.11

So, before Mr. Washington leaves, if we could just take a look at12

it in case we have a question from that.13

CHAIRPERSON GRIFFIS: Okay. And we do have a copy.14

So, I'll show it to you and it is very brief and it is -- it15

reiterates exactly what was just said in terms of the council16

member's support of the ANC's appeal on this. Okay.17

Was there any -- very good.18

Thank you for coming down.19

MR. WASHINGTON: Thank you.20

MR. CHAGNON: With just a brief statement, I'll21

conclude the ANC's portion of this.22

The last issue that perhaps I didn't address23

initially was the parking and I did mention that there are no on-24

site parking spaces of any kind. I would point out that25
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there is a horrific problem with the failure to provide parking.1

Because the very nature of their facility is that they have I2

would say somewhere between 15/16 vans daily in the morning and3

in the evening -- in the early afternoon arriving and they don't4

just arrive and leave. They arrive and stay and they're staying5

for periods of time from, you know, a few minutes to the better6

part of 15 minutes.7

CHAIRPERSON GRIFFIS: Okay.8

MR. CHAGNON: These things are creating traffic9

problems on 14th Street. As my wife had mentioned, people are10

going into the southbound lanes to get around these vans that are11

dropping people off.12

The failure to have any parking on site exacerbates13

that situation that there are no curb cuts or places for these14

vans to pull out of the mainstream of traffic. The traffic15

heading northbound on 14th Street can be moving at quite a pace16

and that having vans double parked and oftentimes not very well17

double parked that not only are they in the bus zone where the18

buses can't get by, they're -- they're double parked into the19

traffic lanes and not even pulled up tight next to the other20

vans. So --21

CHAIRPERSON GRIFFIS: Okay. We're getting well22

into impact, but I understand your point.23

MR. CHAGNON: Okay.24

CHAIRPERSON GRIFFIS: Let me ask you a quick25
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question on -- are you finished?1

MR. CHAGNON: Yes, I'm -- I'm done.2

CHAIRPERSON GRIFFIS: Okay.3

MR. ABDULLAH: Mr. Chair.4

CHAIRPERSON GRIFFIS: Yes.5

MR. ABDULLAH: Before you continue, I would like to6

point out that -- what -- that appear to be a continuation of7

maybe an opening statement and that it not be taken as8

substantive evidence of -- of any of the -- the matters that it9

was stated. I didn't -- because Mr. Chagnon was not, I took it,10

speaking as a witness at that point and was summarizing what I --11

what I -- I think he felt was testimony and, therefore, we don't12

believe that his statements regarding what the number of vans,13

what they did should be taken as evidence to be considered by the14

Board in this deliberation.15

CHAIRPERSON GRIFFIS: All right. I'll take that16

under advisement. I think the direction I'm giving is pretty17

clear and the Board, I will give -- I will reiterate that before18

the end, but we're not talking about impact and I think that goes19

to your point and will satisfy that objection in terms of our20

deliberation, but also in terms of the direction of once we leave21

the site whether there's parking or not, how much is required or22

not, we are not involved in terms of this appeal. So, if I need23

to say it again, of course, I will.24

Let me ask a quick question though because you25
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indicated that per your calculations we were looking at one per1

600 square feet --2

MR. CHAGNON: Yes.3

CHAIRPERSON GRIFFIS: -- of occupied space in order4

to calculate the parking.5

First question is do you know what the total6

requirement then would be?7

MR. CHAGNON: Of parking spaces?8

CHAIRPERSON GRIFFIS: Yes.9

MR. CHAGNON: I believe it's 12.10

CHAIRPERSON GRIFFIS: Twelve. You may have stated11

that.12

MR. CHAGNON: Again, without having the13

application, I'm --14

CHAIRPERSON GRIFFIS: Because you don't know the15

total square footage that it was actually based on.16

MR. CHAGNON: If it's 7,200 square feet, you're --17

you're looking at 12.18

CHAIRPERSON GRIFFIS: Okay. And that one per 60019

square feet is based on what use classification?20

MR. CHAGNON: Under Chapter 21, there's a21

definition of all other uses.22

CHAIRPERSON GRIFFIS: Right. Other undefined is23

what you indicated.24

MR. CHAGNON: Right.25
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CHAIRPERSON GRIFFIS: Okay. All right. I don't1

have any other questions.2

Any Board Members have any other questions?3

Okay. I think we can move on then.4

Sir.5

MR. ABDULLAH: Mr. Chair, members of the Board, I6

am Raouf Abdullah of the Zoning Administrator and I'm with the7

Office of the Corporation Counsel.8

The position of the government here is not to be an9

advocate for the applicant and we are not here as an opponent of10

the ANC-4A. Rather, we are here to explain and to demonstrate11

that what the government attempted to do here was to apply the12

law as it found it with regard the Certificates of Occupancy and13

their use and the government relies on it's experience, it's14

procedures, and how these applications have been administered15

through a number of years and we -- what we intend to do here is16

to present --17

MR. CHAGNON: I object. If he's testifying, he18

needs to do it through his witness.19

MR. ABDULLAH: And I'm hoping that -- I certainly20

have not stood up and taken the oath. So --21

CHAIRPERSON GRIFFIS: Right.22

MR. ABDULLAH: -- I'm not testifying.23

CHAIRPERSON GRIFFIS: Okay.24

MR. ABDULLAH: But, I -- I am trying to give an25
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opening statement if that's okay.1

MR. CHAGNON: Is the government provided to get an2

opening statement?3

CHAIRPERSON GRIFFIS: Well, technically, we have --4

yes, I mean I think -- well, yes and then we can get to the5

witnesses and what I was hearing was just that. It was tending -6

-7

MR. ABDULLAH: Yes, just -- yes.8

CHAIRPERSON GRIFFIS: -- to go a little south on9

it, but I think we can let it go a little bit further and see10

where it takes us.11

MR. ABDULLAH: Well, essentially, what we want to12

do -- before we present our witness, we want to explain what our13

role is here --14

CHAIRPERSON GRIFFIS: Correct.15

MR. ABDULLAH: -- in terms of our participation and16

in effect, I mean we would ask the indulgence that we not be17

interrupted during this -- during that.18

But, what --19

CHAIRPERSON GRIFFIS: Of course there were20

interruptions on the other side, too. But, we will do our -- not21

to.22

MR. ABDULLAH: Not during his opening statement.23

CHAIRPERSON GRIFFIS: Oh, no, indeed. I appreciate24

that.25
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MR. ABDULLAH: And we just feel -- in all fairness,1

we will present a witness and we ask that the Board take the2

testimony based on what the witness has to say assuming that that3

testimony is accepted.4

What we are presenting here are the procedures that5

were followed -- that the purpose of bringing, putting on our6

witness, Mr. Bello, is to give -- let the Board know what7

procedures were followed and what was the thinking and the8

analysis that went into it, what were the conclusions, and what9

were the facts upon which these actions were taken and we present10

this in our capacity as complying with the law as we understand11

it.12

And so, with that, I would like to present Mr. Toye13

Bello from the Office of the Zoning Administrator.14

MR. BELLO: Good afternoon, Board Members.15

CHAIRPERSON GRIFFIS: Good afternoon, Mr. Bello.16

MR. ABDULLAH: Okay. We'd like to begin by, Mr.17

Bello, would you please state your full name and spell your last18

name?19

MR. BELLO: Full name is Toye Bello. Last name is20

spelled B-E-L-L-O.21

MR. ABDULLAH: What is your occupation?22

MR. BELLO: I'm an zoning official with the23

District government.24

MR. ABDULLAH: And what degrees do you hold?25
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MR. BELLO: I have a Bachelor's Degree in Regional1

Planning.2

MR. ABDULLAH: And what department do you work for3

for the District of Columbia?4

MR. BELLO: Consumer and Regulatory Affairs.5

MR. ABDULLAH: And what did you do before you came6

to work for the District?7

MR. BELLO: I was in -- in construction in the8

private sector.9

MR. ABDULLAH: And how long did you -- what was the10

position you had in the -- in the private sector?11

MR. BELLO: Project Manager.12

MR. ABDULLAH: And how long did you do that job?13

MR. BELLO: Five years.14

MR. ABDULLAH: And how long have you been with the15

District of Columbia?16

MR. BELLO: Twelve years.17

MR. ABDULLAH: And what is your current job title?18

MR. BELLO: Acting Zoning Administrator.19

MR. ABDULLAH: And as Acting Zoning Administrator -20

- Assistant Zoning Administrator, what does your work entail?21

MR. BELLO: Interpretation, enforcement of the22

zoning regulations.23

MR. ABDULLAH: And have you had to review24

Certificates of Occupancy?25
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MR. BELLO: Yes, sir.1

MR. ABDULLAH: And do you have a staff that you2

supervise?3

MR. BELLO: I have a staff of seven people that I4

supervise.5

MR. ABDULLAH: And in the 12 years that you've6

worked for the District of Columbia, how many of those years have7

been in the area of zoning?8

MR. BELLO: All of the years.9

MR. ABDULLAH: And --10

CHAIRPERSON GRIFFIS: Are we establishing his11

expertise in zoning?12

MR. ABDULLAH: Yes.13

CHAIRPERSON GRIFFIS: Well, there's absolutely no14

need to do that. I think this Board is very familiar with Mr.15

Bello and his role.16

Unless anyone needs further? I'd say get into the17

meat of it.18

MR. ABDULLAH: Yes, and we agree with you, Mr.19

Chairman, but the Court of Appeals may not be familiar with him.20

CHAIRPERSON GRIFFIS: I see.21

MR. ABDULLAH: And if we don't have a record, then22

we have not done our job.23

CHAIRPERSON GRIFFIS: I appreciate that. I24

appreciate that. Conceivably, we could have that submitted25
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unless -- I mean that may -- I would have the credentials1

submitted and we don't need to necessarily read it on the record2

unless you strongly object to that.3

MR. ABDULLAH: Well, what we -- I have just a4

couple more questions and then I'd like to ask that he be5

admitted as an expert as well as a fact witness.6

CHAIRPERSON GRIFFIS: Okay.7

MR. ABDULLAH: Just actually, I have basically one8

more question. How many Certificates of Occupancy have you9

reviewed?10

MR. BELLO: In the thousands.11

MR. ABDULLAH: Okay. On that basis -- on that12

basis, we would like to ask that he be -- Mr. Bello be qualified13

as an expert in the area of administering the zoning regulations.14

CHAIRPERSON GRIFFIS: Do you have comment/objection15

or any comment?16

MR. CHAGNON: Mr. Bello was never identified -- Mr.17

Bello was never identified as coming here as an expert. He's18

coming here as a fact witness for the District of Columbia.19

Whether he's an expert of not, I'm not sure and if20

we have to go through voir dire, we'll got through voir dire.21

MR. ABDULLAH: We did not identify him as a witness22

at any point nor were we asked.23

CHAIRPERSON GRIFFIS: Okay.24

MR. CHAGNON: If he's an expert, he should have25
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submitted a report. There's no report to my knowledge.1

CHAIRPERSON GRIFFIS: What is our procedure on2

appeals for expert witnesses?3

MS. SANSONE: Mr. Chairman, I don't recall appeals4

where we've had expert witnesses although I don't think there's5

any reason not to have them.6

The issue in a BZA proceeding with someone being7

designated as an expert means that when the Board makes its8

decision, if you do not accept the Zoning Administrator's9

opinions, the Board will have to state reasons why you haven't10

chosen to accept those opinions. So, that would be the11

significance in this proceeding.12

I believe Mr. Chagnon in asking for a voir dire is13

asking for the opportunity to ask Mr. Bello questions that would14

go to his qualifications.15

CHAIRPERSON GRIFFIS: Yes. Well, first, does the16

Board have any objection for considering Mr. Bello -- well, I17

guess we should probably do the voir dire first before we hear18

from the Board.19

Are you prepared to do that now?20

MR. CHAGNON: Since Mr. Bello if he's got his CV21

with him, I'll be happy to look at it.22

CHAIRPERSON GRIFFIS: Do you have a copy of it?23

MR. ABDULLAH: I do not have it. I -- we -- he24

certainly is available to be questioned regarding his experience.25
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CHAIRPERSON GRIFFIS: Did you need a copy of the --1

his --2

MR. CHAGNON: Without his CV, there is no basis3

upon -- for me to have -- evaluate. He can certainly testify as4

a fact witness for the District of Columbia, but he should not be5

accorded expert status.6

MR. ABDULLAH: Your Honor -- Mr. Chairman, as to7

what -- the answer to that question would be based on whether or8

not the Board feels he has either the experience or the expertise9

to -- and we have presented him not on the basis of his10

publications, but on the basis of his experience and that is11

certainly in the Federal Rules of Civil Procedure and the Rules12

of Evidence. That is a basis upon which a person can be13

qualified as an expert.14

CHAIRPERSON GRIFFIS: And I don't disagree, but15

what I want to be careful of is giving Mr. Chagnon the16

opportunity to exhaust all the resources that he needs and what17

he's coming up against over and over on this is that18

documentation that he might need isn't available to him. This19

being one specific case.20

Now, what we need to assess is whether the copy of21

Mr. Bello's résumé or other issues of experience would be22

critical in terms of establishing the expert status on that.23

MR. CHAGNON: I would also pose there's a conflict24

of interest for Mr. Bello. Mr. Bello's decision is what's being25
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appealed. He -- he wants to have his cake and eat it, too. He1

wants to be the expert and be able to persuade this Board that2

he's an expert and should be accorded expert status. Yet, it's3

his opinion and I suggest that it's not an independent opinion.4

MR. ABDULLAH: There's no rule of law that -- that5

prohibits an expert from being a fact witness.6

CHAIRPERSON GRIFFIS: I don't think that's his7

point though. Is it?8

MR. ABDULLAH: His -- well, if he's saying his cake9

and eat it, too, he's saying that he cannot be an expert and also10

be a fact witness as I understand it and on the other point with11

regard to his résumé, we are submitting this on the basis of his12

education. We're submitting this on the basis of his experience.13

His experience certainly is that he has been with zoning for 1214

years. He is now Acting Assistant Zoning Administrator and we15

believe that that is a basis for him to be qualified as an expert16

and he certainly can be questioned regarding that.17

I mean if we wrote it down, it wouldn't change the18

fact that he's been there 12 years and that he's reviewed19

thousands of Certificates of Occupancy and that he now sits in20

the seat of the administrator of the office. If I wrote that21

down, it would not give Mr. Chagnon anymore basis to review or to22

challenge Mr. Bello than if he heard it three times as he has.23

CHAIRPERSON GRIFFIS: Right. I see your point.24

MR. CHAGNON: Well, there's also the point that25
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perhaps Mr. Bello is the last man standing. I mean Mr. Bello's1

in the Office of Zoning. Michael Johnson was discharged as I2

understand it in July. So, he's been in that position for less3

than a year.4

I don't know that that qualifies him as an expert5

as the Zoning Administrator.6

CHAIRPERSON GRIFFIS: Well, I think Mr. Bello's7

representation could talk to that and maybe that's pertinent8

point to speak to.9

Are we getting further information from down this10

way on my left?11

Ms. Renshaw, did you have a comment?12

VICE CHAIRPERSON RENSHAW: Yes, I did. I was here13

tapping and that's what I think drew your attention.14

Mr. Abdullah, you know the procedures of the Board.15

You've been here before and it seems to me there is a16

requirement when we have an expert witness that that expert17

witness or that candidate for that status that the résumé be18

submitted to the Board and hopefully in advance and I'm surprised19

that if you are putting forth Mr. Bello in the category of an20

expert witness and, of course, we know Mr. Bello's background,21

but if you're putting him into that slot, that you would have22

provided his résumé and I would require and I would urge my23

colleagues to require his printed résumé. Something on paper24

that deals with his background.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

239

MR. ABDULLAH: We do not have that right now. We1

can as has been -- as the courtesy that has been extended to2

their appellant, we would be happy to provide that to the Board3

and the Board can if it desires to strike his testimony as an4

expert if it's not satisfied with his résumé with which I5

understand the Board is well familiar, then we would accept that.6

We know that he has been accorded expert testimony7

status in the past without a résumé, but we would be happy to8

provide that and we believe that it would be certainly in our9

interest to do so.10

VICE CHAIRPERSON RENSHAW: Could you switch that11

and have Mr. Bello proffered as a fact witness and then submit12

his résumé and if we review the résumé and find that he is to be13

afforded expert status, then we should do so or we could do so.14

MR. ABDULLAH: The problem with that would be that15

we would like to ask him the questions that you would ask an16

expert at this time while we're in front of the Board to -- for17

economy and you certainly can disregard his opinions if you find18

those opinions are not lay but that would only be acceptable if19

coming from an expert.20

CHAIRPERSON GRIFFIS: Right. And I think Ms.21

Renshaw brings up an interesting point, but I don't think it's22

possible even to do because we would have to have another public23

hearing to have Mr. Chagnon has his question and object to the24

expert witness of it.25
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But, gosh, this seems to be an issue that we should1

be able to take care of.2

Did you have something to say? Okay.3

MR. CHAGNON: I think there's no prejudice to --4

CHAIRPERSON GRIFFIS: Right. Yes, I'm sorry, Mr.5

Chagnon.6

MR. CHAGNON: I think there's no prejudice to the7

other side. They have Mr. Bello. He can participate as a fact8

witness and that the fact that they want to accord him special9

status, they didn't do the predicate acts to do so and, you know,10

the penalty lies with them.11

CHAIRPERSON GRIFFIS: Okay. Any other comments12

from the Board?13

MEMBER LEVY: I guess, Mr. Chair, just we -- this14

Board has been a stickler about résumés.15

CHAIRPERSON GRIFFIS: Right. Right.16

MEMBER LEVY: So.17

CHAIRPERSON GRIFFIS: Okay.18

VICE CHAIRPERSON RENSHAW: And with good reason.19

CHAIRPERSON GRIFFIS: And I think Mr. Chagnon's20

comments bear some strength to it. So, I would propose that we21

continue on as a fact witness in this case and know very well22

that this Board has great respect for Mr. Bello and his position23

and now, it is to you.24

MR. ABDULLAH: Okay. Mr. Bello, continuing with25
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our direct examination, are you familiar with the concept called1

like use?2

MR. BELLO: Yes, sir.3

MR. ABDULLAH: And how did you come to be familiar4

with that concept?5

MR. BELLO: Well, in the course of my duties, my6

duties call for the application of that concept on a constant7

basis in determining use categories for users that may not be8

specifically delineated in the zoning regulations and basically,9

to apply standards of compatibility and likeness to determine use10

category.11

MR. ABDULLAH: Are you familiar with 5511 14th12

Street?13

MR. BELLO: Yes, I am, sir.14

MR. ABDULLAH: And how did you come to be familiar15

with that address?16

MR. BELLO: I believe that I reviewed the initial17

application that issued a Certificate of Occupancy to the18

operator of this facility and entertained Mr. Chagnon's first19

complaint about the issue of such Certificate of Occupancy.20

MR. ABDULLAH: When you say the first application,21

are you talking about the application that would appealed to the22

Court of Appeals or are you talking about the application regard23

to the current applicant?24

MR. BELLO: Well, with regard to the current25
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applicant.1

MR. ABDULLAH: Okay. And did you issue the2

certificate that is now before the Board?3

MR. BELLO: Yes, sir, I did.4

MR. ABDULLAH: Did you make -- in issuing that5

certificate, did you come to make an assessment of what the6

parking requirement would be?7

MR. BELLO: The parking requirement was based on8

the use category of a child/elderly development center which only9

requires one parking space for every four staff.10

I think the records will reflect that a building11

permit exists that's going to provide three parking spaces within12

the building.13

MR. ABDULLAH: And at the child/elderly development14

center, was that category in effect when this matter -- when a15

previous Certificate of Occupancy was appealed to the Court of16

Appeals?17

MR. BELLO: No, sir, the Zoning Commission acted18

subsequent to that appeal to create this category of use which19

was not in existence and quite frankly, the subject of the20

initial appeal had to do with the Zoning Administrator's21

categorization of a -- for similar use as an office use.22

MR. ABDULLAH: And why did you choose child/elderly23

as the proper classification?24

MR. BELLO: Well, in reading the definition of a25
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child/elderly development center and there's a portion of the1

definition which says that the definition encompasses facilities2

generally known as child development centers, preschools, nursery3

schools, before and after care programs, senior care centers,4

elder care programs, and similar programs and facilities.5

I found this facility to be a similar facility6

because it houses the severely physically handicap who do not7

drive and I believe that the definition of the section speaks to8

that function, the ability to drive or not, which is common9

amongst the handicapped and the elderly.10

MR. ABDULLAH: Now, with regard to driving, are you11

familiar with the clients that are at the day care -- at the day12

treatment center of the current applicant?13

MR. BELLO: In fact, I elicited information from14

the applicant which reflects that the preponderance of the15

clientele that they serve are well over 40 years old and also16

relied on the17

Webster's Dictionary of the World. Elderly which does not speak18

to a number as a function of age.19

MR. ABDULLAH: Have you reviewed the classification20

in the regulation child/elderly?21

MR. BELLO: Yes, sir.22

MR. ABDULLAH: And what is the definition of23

elderly in that regulation?24

MR. BELLO: Well, the issue of defining elderly in25
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the course of the text amendment before the Zoning Commission was1

actually broached with the Zoning Commission and the Zoning2

Commission emphatically refused to define elderly by age which I3

think is consistent with the definition in the dictionary.4

MR. ABDULLAH: And with regard to the client's of5

the applicant, what percentage of those clients drive to that6

center?7

MR. BELLO: I would suggest zero since they're all8

severely handicapped. So, that it's not unreasonable for the9

parking assessment to be based on the number of employees and10

staff.11

MR. ABDULLAH: Was there a change of use at 551112

since or prior -- in the submission of the first zoning13

application that you had direct connection to? Was there a14

change in use in the submission of that?15

MR. BELLO: There -- there isn't a change of use.16

The -- the specific language of the original Certificate of17

Occupancy which spoke to day treatment program was necessitated18

by a requirement of the applicant to have such language in order19

to qualify for funding from I believe Medicaid and as such, the20

-- the use of such language was -- was basically a courtesy21

service of the applicant and that from inception, this use was22

categorized and reviewed as a child/elderly development center.23

MR. ABDULLAH: Now, there's been testimony that the24

building at 5511 actually occupies the entire lot. Where are the25
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parking spaces provided?1

MR. BELLO: The parking spaces are provided2

indoors.3

MR. CHAGNON: I object. They're talking about4

parking spaces that are -- I object. They are talking about5

parking spaces that are anticipated. They're not talking about6

existing parking spaces.7

CHAIRPERSON GRIFFIS: Well, actually, that would be8

pertinent for cross examination.9

MR. CHAGNON: I'm sorry.10

CHAIRPERSON GRIFFIS: I mean you can object. I'm11

not sure what I can do with it.12

MR. CHAGNON: Okay.13

CHAIRPERSON GRIFFIS: But --14

MR. CHAGNON: Sorry.15

CHAIRPERSON GRIFFIS: That's okay.16

MR. ABDULLAH: Okay. Did you recently issue a17

building permit?18

MR. BELLO: Yes, sir.19

MR. ABDULLAH: And what was the purpose of that20

building permit?21

MR. BELLO: To establish three parking spaces22

indoors.23

MR. ABDULLAH: All right. For that site?24

MR. BELLO: For that site. That's correct.25
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MR. ABDULLAH: And if those parking spaces are, in1

fact, built, would that satisfy the parking requirement based on2

your classification of that site?3

MR. BELLO: That is correct, sir.4

MR. ABDULLAH: No further questions.5

MR. CHAGNON: Mr. Bello, I have a few questions.6

You had mentioned --7

CHAIRPERSON GRIFFIS: You need your mike.8

MR. CHAGNON: Sorry. Mr. Bello, you had mentioned9

that you're familiar with like use. Is that correct?10

MR. BELLO: That's correct.11

MR. CHAGNON: And your predecessor, would he have12

been -- as Zoning Administrator been familiar with like use?13

MR. ABDULLAH: Objection. He's asking as to what14

someone else might know. We have to establish some foundation I15

think before he can answer that question.16

CHAIRPERSON GRIFFIS: Perhaps you want to rephrase17

your question so that it's not speculative of what others were18

thinking or know.19

MR. CHAGNON: Okay. Mr. Bello, previously in case20

16066, there was an issue of like use as being a general office21

use. Why is that not the case now?22

MR. ABDULLAH: Objection. We want -- Mr. Bello has23

testified that he was -- he was involved in one prior24

application. He has not testified that he was involved in the25
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matter that went up to the Court of Appeals.1

I think we need to establish a foundation before we2

can establish that he has some evidence that he can give with3

regard to that.4

CHAIRPERSON GRIFFIS: Okay. And I don't want to --5

MR. CHAGNON: Mr. Bello --6

CHAIRPERSON GRIFFIS: Let me just finish. I don't7

want to trot back into the old order of bringing it through. I8

think you're getting to a point -- I'm not sure what you want to9

make, but I understand what you're -- where you're trying to go.10

There is a logical way to do it.11

MR. CHAGNON: Okay.12

CHAIRPERSON GRIFFIS: So, we'll give you one more13

try.14

MR. CHAGNON: Okay. Mr. Bello, in a prior case, it15

was determined that a day treatment program was similar to a16

general office use. Did you evaluate that?17

MR. BELLO: Well, I'm not sure I --18

CHAIRPERSON GRIFFIS: Actually, yes, turn off this19

mike. We can't have all three mikes on at the same time. So.20

MR. BELLO: If you're asking if I evaluated that in21

terms of this application, no, I didn't.22

It has, of course, since come to light since I read23

the -- the case in the previous appeal of a predecessor that, in24

fact, what the predecessor did was liken the use to a general25
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office use.1

MR. CHAGNON: And your predecessor --2

MR. BELLO: If I may finish please.3

MR. CHAGNON: I'm sorry.4

MR. BELLO: And I would have no reason to disagree5

with that assessment at the time that that assessment was made.6

Being that this category of use that's applied to the current7

application was not in existence at that time, I would have made8

a similar decision.9

MR. CHAGNON: Mr. Bello, was the child development10

center use an existing use at the time prior to this new11

legislation which added the term elderly to it?12

MR. BELLO: Well, there was a category of use.13

It's a child development center which was age specific.14

MR. CHAGNON: And -- I'm sorry. Are you finished?15

MR. BELLO: Yes.16

MR. CHAGNON: So, is it your testimony that a child17

development center where it says child, that identifies the age18

specific?19

CHAIRPERSON GRIFFIS: That's what he said. Is that20

correct?21

MR. BELLO: That is correct.22

CHAIRPERSON GRIFFIS: Okay.23

MR. BELLO: Because the definition --24

CHAIRPERSON GRIFFIS: Okay.25
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MR. CHAGNON: Okay. In review of this application1

prior to issuing the Certificate of Occupancy which was based on2

appeal 16752, was there a change in use from a general office use3

to a child development center/elderly use? Is that what you're4

saying?5

MR. BELLO: If you can rephrase your question.6

MR. ABDULLAH: Yes, I just have to -- I think that7

he -- when he -- that last part where you're saying -- changed8

the question, I think it needs to be re-asked.9

MR. CHAGNON: What I'm trying to ask --10

CHAIRPERSON GRIFFIS: Restate it because I wasn't11

clear on what it was.12

MR. CHAGNON: Was there a change in use?13

MR. BELLO: Well, to the extent that a14

child/elderly development center has never been a use on this15

premises, yes.16

MR. CHAGNON: Okay. When there's a change in use,17

does it require a new parking calculation?18

MR. BELLO: Yes.19

MR. CHAGNON: Did you perform that calculation?20

MR. BELLO: Well, I think the testimony here is21

that there is a building permit of record that's creating three22

parking spaces that would meet the requirement for the category23

of use here.24

MR. CHAGNON: Mr. Bello, are there any existing25
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parking spaces today?1

MR. BELLO: There is a building permit to establish2

parking spaces.3

MR. CHAGNON: Mr. Chairman, would you direct him to4

answer the question asked?5

MR. BELLO: In the -- in the -- if I can finish my6

response.7

CHAIRPERSON GRIFFIS: And I think pertinently, you8

get to existing condition.9

MR. BELLO: Exactly. The -- I think there's been10

ample testimony before the Board in the course of what we do that11

a Certificate of Occupancy or a building permit can be a work in12

progress in -- in the process of administering the zoning13

regulations and that speaks to the new applications that are14

being filed by the applicant here.15

The interest of the department is in seeing16

complete compliance with the regulations and to that end, the17

administrative remedies can always be effective.18

MR. CHAGNON: I assume there was a no in there.19

That there is no existing parking spaces and he's conceding that20

there are no existing parking spaces.21

CHAIRPERSON GRIFFIS: Is that correct?22

MR. BELLO: I don't know.23

CHAIRPERSON GRIFFIS: You don't know if there's any24

existing parking?25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

251

MR. BELLO: My -- my -- my zoning inspector has1

been out to the site. The parking spaces are currently not2

accessible because of a barrier to the entrance of the parking3

space. So, there is a -- and this will be on Colorado Avenue.4

To that extent, the zoning inspector has issued a5

citation for the applicants to consummate their intent that has6

been registered with the issuance of a building permit.7

CHAIRPERSON GRIFFIS: Is it a construction barrier8

or it's a more permanent barrier? I don't know if you know.9

MR. BELLO: It's -- I think it's sort of like a10

two-foot curb that needs to be removed in order to have access to11

it.12

CHAIRPERSON GRIFFIS: I see. I see. Okay.13

MR. CHAGNON: I guess my question goes again that14

Mr. Bello doesn't seem to want to answer is that there are no15

existing parking spaces at this time?16

MR. ABDULLAH: I'm going to object. I think we've17

gone over this several times. I think that the tone of the18

question is not respectful and I think, in fact, we've answered19

that question not only for Mr. Chagnon but for the Board itself.20

CHAIRPERSON GRIFFIS: Okay. Let me just say that21

we can have a continued good tone and attitude that I think we've22

progressed with today and I'd hope that that would continue. We23

don't need to be belligerent not that it has happened yet, but we24

can always caution.25
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I think why don't we pose last for a yes or no and1

if that can be answered at this time. Because I am tending to2

agree that we are -- we do not have a direct answer. I have now3

heard that it has not been confirmed that there is or, in fact,4

there is not existing parking.5

So, if you want to phrase a yes or no question of6

that and then we can move on.7

MR. CHAGNON: Thank you, Mr. Chair.8

MR. ABDULLAH: Mr. Chair.9

CHAIRPERSON GRIFFIS: Yes.10

MR. ABDULLAH: Before we continue, I believe Mr.11

Bello said when you asked him directly, he said I do not know.12

CHAIRPERSON GRIFFIS: Correct and if that's the his13

standing, I -- just for clarification. Is that sufficient for14

you, Mr. Chagnon?15

MR. CHAGNON: I guess then I'm a little16

dumbfounded. It's his position to know. He's the official17

decision marker for the District of Columbia.18

CHAIRPERSON GRIFFIS: Well, without comment there's19

an answer to the question. Correct?20

MR. CHAGNON: I'm sorry.21

CHAIRPERSON GRIFFIS: Without comment of the answer22

-- I mean you have the answer that it is -- what I understand23

and what I have in my notes is that the existence of parking is24

not confirmed.25
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MR. CHAGNON: Mr. Bello, do you have any records in1

your possession or within the District of Columbia's records in2

an ordinary course of business that lead you to believe that3

there are no existing parking spaces at that site? Yes or no?4

MR. BELLO: I do not know, but if I may expand on5

that a little bit. The previous -- the predominant previous use6

of the premises here was of a retail service establishment. The7

square footage of this space is somewhat a little over 7,0008

square feet. The decision to issue a building --9

MR. CHAGNON: Mr. Chair, at some point in time, Mr.10

Bello has to answer the questions I ask him not run off on11

tangents.12

CHAIRPERSON GRIFFIS: I truly agree, Mr. Chagnon,13

but I think he's trying -- well, I'm giving some latitude --14

MR. CHAGNON: I asked him a yes or no question.15

CHAIRPERSON GRIFFIS: Yes.16

MR. CHAGNON: And I would like an instruction to --17

CHAIRPERSON GRIFFIS: Okay. It's -- and that's18

fine and it's within your purview in your cross examination to do19

that. So, I would hope on redirect we can -- or I would give you20

the opportunity in any sort of redirect to elicit, Mr. Bello,21

what you need or where trying to say. I'm not -- but I would at22

this point continue on. Are there other questions?23

MR. CHAGNON: Mr. Bello --24

MR. BELLO: I didn't quite finish my point though.25
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CHAIRPERSON GRIFFIS: No, I know and what I'm1

asking is that when your point can be finished if it's sufficient2

with your representative, he can redirect you --3

MR. BELLO: Okay.4

CHAIRPERSON GRIFFIS: -- to elicit that.5

MR. CHAGNON: Mr. Bello, to the same question and6

I'm trying to ask this as simply and all I want is a simple7

answer yes or no. Do you have reason to believe from the records8

available to you and the review process in the ordinary course of9

business within the District of Columbia as the Zoning10

Administrator to review whether there are or are not existing11

parking spaces at that site? Yes or no please?12

MR. ABDULLAH: Objection. That was asked and13

answered several times.14

MR. CHAGNON: All right. I'll continue. Mr.15

Bello, how is it that a Certificate of Occupancy was issued at16

all when part of your job is to find out what the parking17

availability is?18

MR. BELLO: The Certificate of Occupancy was issued19

because I believe that the premises earned in credit what would20

have been required to provide in assessment. The -- as I was21

saying earlier, the space here is about 7,600 square feet of22

predominant retail service establishment. I believe that an23

examination of the zoning -- of the parking schedule would24

reflect that the parking assessment for such retail service use25
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would have earned enough for three credits. It was on that basis1

that the Certificate of Occupancy was issued.2

In the spirit of -- of bringing -- of -- in the3

spirit of alleviating Mr. Chagnon's concern, the applicants, in4

fact, volunteered to provide three parking spaces. They would5

ordinarily have otherwise been required. Is why they were able6

to get a building permit to do so.7

So, the testimony is that the Certificate of8

Occupancy was properly issued and that -- and that the provision9

of parking spaces here only buttresses that to -- to alleviate10

any parking concerns that may be in existence at the site.11

MR. CHAGNON: Mr. Bello, what was the previously12

authorized use of 5511 14th Street?13

MR. BELLO: I believe the testimony is that the14

predominant use here of record is a retail service establishment15

and that these buildings were sitting on separate lots that have16

since been consolidated into one lot accumulatively. 7,60017

square feet of retail space earns you enough credit to abate the18

requirement of the current assessment.19

MR. CHAGNON: Mr. Bello, if you could answer the20

questions I ask you, I would much appreciate it.21

At 5511 14th Street, there was a Certificate of22

Occupancy for 2,800 square feet as general office use. Is that23

correct or incorrect as the prior use?24

MR. BELLO: I don't have a recollection of that,25
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but that can easily be confirmed one way or the other by the1

records of Certificate of Occupancy which I can provide2

subsequent.3

MR. CHAGNON: So, your testimony a moment ago may4

not be accurate? Is that what you're saying that you don't know?5

MR. BELLO: Well, you've got to -- you've got to6

take a look at the cumulative use of the premises here. If --7

MR. CHAGNON: Mr. Bello, I'm asking you at a8

specific point in time the prior existing use of 5511 14th Street9

was 2,800 square feet as authorized as a general office use by a10

preexisting C of O. Is that correct or incorrect?11

MR. BELLO: I don't have a recollection right now,12

but the records will speak to that.13

MR. CHAGNON: Okay. And so if the records speak to14

that, what is the credit that would be applied to that site?15

MR. BELLO: Well, 2,800 square feet of office space16

would earn one credit.17

MR. CHAGNON: One credit.18

MR. BELLO: But, you must --19

MR. CHAGNON: Thank you, sir.20

MR. BELLO: If -- if I --21

MR. CHAGNON: That's what I asked you.22

MR. BELLO: If I can expand a mite on my answer23

please. You can't limit how I answer a question.24

The point, sir -- Board Members, is that there's25
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cumulatively 7,600 square feet of -- of gross floor area here.1

MR. CHAGNON: Mr. Chair, places I want to get --2

MR. BELLO: So, clearly the credits --3

MR. CHAGNON: -- that I just will not be able to go4

to in 25 hours if Mr. Bello wants to continue to add these5

dissertations to a question that's a fairly direct question.6

CHAIRPERSON GRIFFIS: Okay. I understand. I7

understand.8

Mr. Bello, I think you're going to have ample time9

and it may be more prudent at this point just to answer very10

quickly and directly the questions which I think you are doing.11

You are very knowledgeable and have a lot more to put in and that12

is, in fact, why you are -- that can be elicited from your13

representation in any sort of redirect if you feel that things14

have not gotten out clearly.15

So, let's do that. Let's try and be a little bit16

tighter in questions and in answers and we can move on and get17

through all of this material.18

MR. CHAGNON: Mr. Bello, 5507 14th Street had a19

preexisting Certificate of Occupancy as a office use and that had20

1,500 square feet before they expanded it. How many parking21

spaces would be grandfathered for 1,500 square feet of general22

office use?23

MR. BELLO: None.24

MR. CHAGNON: Thank you. Construction built after25
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1958 encompassing 5509 14th Street which is something in the1

order of I think 4,800 square feet, how many parking spaces are2

grandfathered for new construction as 1958?3

MR. ABDULLAH: I'm going to object. I mean those4

facts are not in evidence. I haven't seen anything that5

substantiates the information in that question.6

MR. CHAGNON: I can rephrase it.7

Mr. Bello, if the record reflects that 5509 14th8

Street was new construction, how many grandfathered parking9

spaces would it be entitled to?10

MR. ABDULLAH: We object. He's not qualified as an11

expert and now, he's being asked to give his opinion and even if12

he gave his opinion, I don't know that this hypothetical --13

unless we have established that, in fact, there is no pre-195814

construction at 5509, this answer is just -- it's not relevant15

and so, I don't think we should go there without establishing16

that foundation.17

CHAIRPERSON GRIFFIS: I think actually what Mr.18

Chagnon is doing is trying to establish a foundation which he's19

going to use further. I would agree that, in fact, it may be20

speculative whether a construction has happened after '58 or not.21

I think the general question can be answered by Mr. Bello about22

construction post-1958 if there's any grandfathering of parking23

if that's the correct question.24

MR. CHAGNON: That is the question.25
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CHAIRPERSON GRIFFIS: And that seems to be fairly1

innoxious at this point in terms of how we use it and what Mr.2

Chagnon's going to use it for.3

So, Mr. Bello, if you -- and, of course, you well4

know if can't answer it or don't know, you would certainly state5

that.6

MR. BELLO: Okay. A post-1958 construction would7

have had to comply with the requirements for parking on site for8

whatever specific use it was granted.9

CHAIRPERSON GRIFFIS: Indeed.10

MR. CHAGNON: So, the answer is no grandfathering11

for parking spaces for post-1958 construction?12

MR. ABDULLAH: That's not the question and that was13

not the answer that was given. The answer would be that if they14

were post-1958 construction, you would have to look at the use15

and then you have to make a calculation and then you would have16

your credits.17

That -- so, we're not -- he's not -- we're not18

staying on pace of what's going on here.19

CHAIRPERSON GRIFFIS: Okay. I think we -- all20

right. Mr. Chagnon, do you understand what the answer was?21

Because you did rephrase it a little bit difficulty.22

MR. CHAGNON: All I want to establish is that post-23

1958 construction is not subject to any grandfathering of parking24

spaces. So, that if a structure is erected after 1958, I believe25
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it's May 1958, it receives no benefit for grandfathered parking1

spaces. That's what I'd like Mr. Bello to answer yes or no.2

MR. ABDULLAH: You can't answer that. We'll take3

that as a question --4

CHAIRPERSON GRIFFIS: Yes.5

MR. ABDULLAH: -- as to whether or not there's6

grandfathering for construction after May 12th, 1958.7

CHAIRPERSON GRIFFIS: Correct.8

MR. BELLO: None.9

CHAIRPERSON GRIFFIS: Correct. Thank you.10

MR. CHAGNON: Now, Mr. Bello, in your research to11

determine what constitutes being elderly, how is it that you12

arrived at that somehow these folks are -- oh, I'm sorry. Do you13

consider any of these -- the participants within this facility14

elderly?15

MR. BELLO: In the context of the definition of the16

elderly in the English dictionary, yes.17

MR. CHAGNON: Now, would you say that someone 2218

years old is elderly?19

MR. BELLO: If a 22-year-old exhibits those20

qualities that may make it difficult for an elderly to carry on21

their daily living activities, yes.22

MR. CHAGNON: Are you familiar with the Medicare23

rules? You had mentioned them that you accommodated the24

applicant by changing the C of O to accommodate Medicare rules.25
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Are you familiar with them?1

MR. BELLO: I don't believe that that was my2

testimony. I believe my testimony spoke to the need for specific3

language in order for the applicant to be able to get funding4

either by Medicaid or Medicare. I don't know which one and that5

language was employed as a courtesy, but that the review of the6

application and the categorization of the use was strictly to do7

with the definition of child and elderly development center.8

MR. ABDULLAH: Insofar as there may be thousands of9

Medicaid rules, I'd like the specific rule or the subset of rules10

if he's going to answer a question his familiarity with Medicaid11

rules.12

CHAIRPERSON GRIFFIS: Yes.13

MR. ABDULLAH: I'd like to know what rules and what14

they concern before he has to answer a question of that scope.15

MR. CHAGNON: If Mr. Abdullah reviewed the rule16

that indicates that anyone who is elderly requires a waiver to17

participate in this applicant's programs.18

CHAIRPERSON GRIFFIS: I'm sorry. Go ahead.19

MR. BELLO: I am not familiar with Medicaid rules20

nor am I aware of that specific rule.21

CHAIRPERSON GRIFFIS: For my clarification, are you22

-- I didn't hear him testify to that. Did you hear him testify23

to that, Mr. Chagnon?24

MR. CHAGNON: He mentioned that he altered the25
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Certificate of Occupancy at the request of the application1

because they had to conform with some Medicare of Medicaid rules.2

CHAIRPERSON GRIFFIS: Okay. My -- the operative3

word that I heard him say was as a courtesy he added language.4

Is that correct?5

Why don't you just state exactly again just for6

reiteration what that was?7

MR. BELLO: Yes, my -- my understanding for the8

applicant was that there was specific language that needed to be9

reflected on the Certificate of Occupancy in order to either get10

funding or qualify for funding.11

CHAIRPERSON GRIFFIS: Okay. And what was that?12

MR. BELLO: And that language was day treatment13

program because the --14

CHAIRPERSON GRIFFIS: Day treatment.15

MR. BELLO: Yes, because this program was geared16

towards treating the handicapped.17

MR. CHAGNON: So, Mr. Bello, would you -- did you18

investigate why Medicare needed day treatment program as opposed19

to a child or elderly development center?20

MR. BELLO: No, sir.21

MR. CHAGNON: So, if Medicare has a requirement22

that someone who is elderly requires a waiver to be in this23

program, would that change your opinion as to whether they are an24

elderly development center or not?25
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MR. ABDULLAH: Objection. It's a hypothetical. If1

they have a requirement. Well, do they have a requirement and2

then we'd have to first established that and then we'd have to3

have a -- a question that my witness could answer.4

CHAIRPERSON GRIFFIS: I think the question -- well,5

I would agree with the objection. But, I think what you're6

trying to -- I'm not sure where you're going with it, but what is7

seemingly coming across is you're asking Mr. Bello how he8

interpreted zoning through the Medicaid regulations and I think9

it's very clear what he just indicated that through discussions10

with the applicant out of a courtesy there was language added to11

a C of O. That -- I have not heard any sort of testimony going12

to how it affected the zoning and you may be wanting to go in13

that direction. I don't know.14

MR. CHAGNON: That is precisely where I wanted to15

go.16

CHAIRPERSON GRIFFIS: Okay. Well, it's got to come17

from the zoning end then not from the Medicaid end or Medicare or18

whatever we're talking about.19

MR. CHAGNON: Mr. Bello, you've identified again20

your feeling is that the elderly do not drive.21

MR. BELLO: Well, I believe that my testimony is22

that if the Zoning Commission acted to include the elderly23

development center as being similar to a child development center24

for purposes of determining parking assessment that that may25
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speak to the ability of the elderly to drive or that they do1

drive.2

MR. CHAGNON: And is it customary for the elderly3

to come to elderly centers in large buses, in caravans?4

MR. ABDULLAH: Objection. We don't have a5

foundation as to whether or not he knows what the elderly6

customary do. I think that's too vague and is far to ambiguous7

for him to give a competent answer to.8

MR. CHAGNON: I suggest it is that or Mr. Bello's9

own presentation when the zoning had made its parking assessment10

that this is where they're talking about elderly have impact on11

parking because children and elderly segments of the population12

typically do not drive.13

Am I reading that incorrectly, Mr. Bello?14

MR. BELLO: Well, again, my testimony --15

MR. ABDULLAH: Answer his question.16

MR. BELLO: Yes.17

MR. ABDULLAH: Is he reading it --18

MR. BELLO: Whether he's reading it correctly?19

Well, he's reading it correctly.20

CHAIRPERSON GRIFFIS: Thank you.21

MEMBER PARSONS: Mr. Chagnon, I think the22

difficulty in answering that question is you went on to say does23

that mean they come in buses.24

MR. CHAGNON: I'm sorry.25
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CHAIRPERSON GRIFFIS: Right.1

MEMBER PARSONS: That's where you went over the2

edge on that one.3

MR. CHAGNON: I'll try again.4

MEMBER PARSONS: They could be dropped off by5

family members or whatever.6

MR. CHAGNON: Mr. Bello, in determining or coming7

to the determination that you made that it is your opinion that8

this is an elderly development center, is it typical for elderly9

development centers to have a fleet of buses bringing severely10

handicapped people to that site?11

MR. BELLO: I guess my comment to that would be12

that obviously the Zoning Commission felt that whatever was13

typical to the operations of a child development center will be14

typical to an elderly development center in terms of traffic15

generation and -- and the impact of -- of parking or non-parking16

on such uses in the neighborhoods in which they're involved.17

MR. CHAGNON: Again, I'm -- when I ask a question18

if I can get a direct answer, it would --19

CHAIRPERSON GRIFFIS: Well, let's be careful of20

that because I think that was fairly direct in terms of him -- he21

was -- he's going to what the Zoning Commission which writes the22

regulations and looking at that and he was indicating and I think23

his answer was fairly clear to me on this one that in terms of24

the -- in terms of the generalized behavior of a child25
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development and an elderly, they are fairly similar. Similar1

enough that you would join those two words in the definition of2

the development center and so, one would then extrapolate and I3

think Mr. Bello is stating by the mere fact that as elderly as is4

children they may well be dropped off in the same fashion or5

manner. I think that goes to the driving.6

MR. CHAGNON: Okay. Mr. Bello, you mentioned that7

you looked up in Webster's Dictionary the definition of elderly.8

Could you share with us what it is that it said?9

MR. BELLO: I think as is customary, I can provide10

the Board with a copy of the abridged English dictionary that we11

refer to -- that the zoning regulations require that we refer to.12

Obviously, can't come up with it within the says of my head13

right here.14

CHAIRPERSON GRIFFIS: Great. And you do say15

customary which is the actual copy, the definition as printed,16

but I would love to change custom and that would be this. That17

when and if we ever have another appeal which I doubt we will,18

we'll probably never see you again, if would be very helpful as19

you well know to just bring the copy with you and if it isn't20

needed then it stays in your pocket. If it is, we can produce it21

immediately. Because we can save a lot of time in assessing that22

and going over it right now.23

But, without that -- I think we will obviously look24

for that submitted in.25
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MR. CHAGNON: I think you'll find that the ANC did1

submit copies of the Webster's Dictionary definition of elderly2

and middle aged.3

CHAIRPERSON GRIFFIS: Yes, and I have -- and I4

think the Board has reviewed that and we've done this before and5

I don't get into this because now we'll be in the semantics of6

what version, whose version, what year and the Webster's that7

sits down in the Zoning Administrators has been established by8

this Board as the official one. So, without, you know, it lends9

itself to some problems until we have everybody's definition10

thrown in.11

MR. CHAGNON: Then could I ask that the record be12

held open for Mr. Bello to photocopy what is the definition of13

elderly, middle aged, and a child?14

CHAIRPERSON GRIFFIS: I think --15

MEMBER PARSONS: I don't see the relevance to this.16

I really don't.17

CHAIRPERSON GRIFFIS: The child is defined in a --18

MEMBER PARSONS: There's no definition. There's no19

need for a definition. I mean as has been pointed out already,20

the Zoning Commission had a definition of child and when they21

adopted these new regulations, they abandoned that. So, why then22

in the context of the similar uses that he's already testified,23

why are you going -- continuing to go to the definition of24

elderly? Help me with this.25
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MR. CHAGNON: Well, I guess the difficulty I have1

is that he's associating apples and oranges. There's clearly2

what is a day treatment program. This is what was applied for3

six years ago. This was what was applied for a year ago and this4

is what was approved on the last application in August is a day5

treatment program.6

This is what they're doing. This is their7

function. There is no indications that they have any services8

whatsoever to the elderly and if that were the case, I would9

suggest that the counsel would not have used the term elderly.10

That there is specific process in which they go through and when11

you're trying to relieve sites of having problems in citing an12

elderly development center, the assumption is that you are13

placing an elderly development center in my view.14

When the Zoning Administrator takes that and twists15

it around to meet whatever need it is that they want, where are16

you going to stop? Medical clinics? They service people that17

are ill and infirmed. Doctors service people that are infirmed18

with problems with their eyes. I mean where would you stop?19

When it says elderly development center, it's20

setting up a set of people that you're specifically targeting to21

provide some benefit to so that operators can fill a void within22

the community and my view is that is what the intention of the23

counsel was to make it so that people can go in and service the24

elderly. Not just service.25
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They could have added the word handicapped. If1

you're severely handicapped, they could have added that word.2

They didn't. They chose not to and what Mr. Bello is proceeding3

to do is to add that for himself and my view is that that is a4

perversion of the zoning regulations and that it is the5

legislature that needs to do that not Mr. Bello.6

MR. ABDULLAH: If we could speak to just the point7

that's before the Board right now, the application that went to8

the Court of Appeals, there was a -- there was an analogy of that9

day treatment program to a general office and that was not10

objected to by Mr. Chagnon then. There is --11

MR. CHAGNON: That's just incorrect. That was what12

the appeal was about in its entirety that there was a change in13

use from a general office use to the day treatment use as a14

separate and distinct use.15

This Board decided that the day treatment was a16

separate and distinct use from a general office use.17

MR. BELLO: Indeed. Examples that are being thrown18

about for example like a dentist or an eye doctor, they cannot be19

analogized to other uses because they fit --20

CHAIRPERSON GRIFFIS: They're defined uses.21

MR. BELLO: Yes, so what --22

CHAIRPERSON GRIFFIS: Right.23

MR. BELLO: I mean if we had a regulation where24

every use was defined, we would have 50 volumes. So, clearly, I25
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mean there is a catchall of defined uses, but well, I think that1

we need to kind of just get to the facts. What were the facts2

that came here and then perhaps we can keep the opinions for the3

closing arguments.4

CHAIRPERSON GRIFFIS: Right. Okay. I don't think5

we've gone well beyond in terms of sharing opinions, but I think6

we have exhausted and I think, Mr. Chagnon, the issue that you're7

bringing up in cross is clear to the Board and that is the --8

that is the difficulty with establishing this as elderly as you9

are putting it.10

MR. CHAGNON: Okay. Mr. Bello, you indicated that11

you are in charge of enforcement and at a meeting, you were aware12

that this gentleman or the operator has 11 employees and yet the13

C of O only provided for seven.14

MR. ABDULLAH: Objection. I don't know that that15

was established that there was 11 employees and two, I don't know16

that that's relevant as to whether or not there's adequate17

parking here for this C of O.18

CHAIRPERSON GRIFFIS: Well, I don't think it goes19

to parking. I think it goes to employees and the validity one of20

the issuance of the C of O and as he's brought up which is kind21

of beyond us, but the enforcement of it.22

I'm going to allow the question to be answered.23

The 11 actually is introduced by your own submission and the C of24

O does clearly state seven. I have no problem hearing the25
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explanation of that.1

MR. ABDULLAH: I think the function of the2

enforcement arm of the Zoning Department is that we recognize3

that operators from time to time will always exceed the scope of4

their Certificate of Occupancy. To that extent since the5

issuance of this Certificate of Occupancy which is the subject of6

this appeal, the zoning inspector has, in fact, written two7

citations.8

CHAIRPERSON GRIFFIS: Okay.9

MR. CHAGNON: And what were those citations written10

for, Mr. Bello?11

MR. BELLO: Exceeding the scope of a Certificate of12

Occupancy.13

CHAIRPERSON GRIFFIS: And --14

MR. CHAGNON: As far as employees or number of15

people within the building or not having parking?16

MR. BELLO: The scope of -- exceeding the scope17

exceeds basically the capacity or specific language of the18

Certificate of Occupancy issued to an operation.19

MR. CHAGNON: But, you have insinuated if not20

directly that one was parking. As you indicated, you said that21

there was a barrier to the -- at the curb cut. So, it's correct22

in this Board assuming that one of the violations was issued for23

parking?24

MR. ABDULLAH: Well, if can answer that, we'd25
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prefer a direct answer. I don't think he said that there was a1

violation cited. I think he testified that the parking was in2

progress, that there was a building permit --3

CHAIRPERSON GRIFFIS: Right.4

MR. ABDULLAH: -- and that it was in progress. He5

never said that there was a violation -- a citation for the6

barrier. That was not the testimony that Mr. Bello gave, but7

he's here and perhaps if he knows, he can answer that question.8

But, the best evidence of a citation would be the citation9

itself.10

CHAIRPERSON GRIFFIS: Correct.11

MR. ABDULLAH: And we feel that that is the -- the12

question is we should have the citation.13

CHAIRPERSON GRIFFIS: But, he's just -- he's just14

testified that there are two citations for noncompliance with the15

C of O.16

MR. ABDULLAH: Right. As to what the citations17

say, the best evidence would be the citation themselves.18

CHAIRPERSON GRIFFIS: It makes no difference to me.19

I'm trying to get to the substance of it. If we know directly20

that it --21

MR. ABDULLAH: Let's see if we can get an answer22

then.23

CHAIRPERSON GRIFFIS: Right.24

MR. BELLO: I believe it has to do with the number25
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of staff and the number of participants in the program.1

CHAIRPERSON GRIFFIS: I see. Okay.2

MR. CHAGNON: Mr. Chair, I'd ask that those3

citations --4

CHAIRPERSON GRIFFIS: Yes.5

MR. CHAGNON: -- become part of the record.6

CHAIRPERSON GRIFFIS: Yes, I think that's7

appropriate.8

MR. ABDULLAH: Just for clarification, is that an9

order to Mr. Bello to produce or are they public record? The10

citations.11

MR. BELLO: I'll check with General Counsel.12

CHAIRPERSON GRIFFIS: Okay. Okay. Mr. Chagnon,13

did you have further cross?14

MR. CHAGNON: Well, I'm debating.15

Mr. Bello, getting back to your decision as to how16

this became a like use as an elderly development center, what17

other uses might it have been?18

MR. BELLO: We absent the -- this specific category19

of use, I probably would have deemed it a counseling office.20

CHAIRPERSON GRIFFIS: Which is a defined use?21

MR. BELLO: No different from a general office.22

MR. CHAGNON: So, exclusive of an elderly23

development center, the next best definition would be a24

counseling?25
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MR. ABDULLAH: I would object. I think one answer1

to --2

CHAIRPERSON GRIFFIS: Let's a hear a different --3

MR. ABDULLAH: One question per answer's enough.4

CHAIRPERSON GRIFFIS: Thank you.5

MR. CHAGNON: Mr. Bello, doesn't this involve6

training for day-to-day affairs for mentally retarded people?7

MR. BELLO: Yes, sir, it does.8

MR. CHAGNON: And is there a definition of a school9

for training in the Zoning Regulations?10

MR. BELLO: A school for training?11

MR. CHAGNON: Training school or --12

MR. BELLO: Well, I think I've testified as to the13

category that I applied and in looking at that definition, it14

continues to say that a child/elderly development center includes15

the foregoing accessory uses, counseling, education, training,16

and health and social services of the parents or principal17

guardians of the children attending the -- so, clearly, there are18

incidental functions of this type of use that must be expected.19

So, I don't think the training -- the training that's provided20

the handicapped for motor skills purposes will constitute a21

school as -- a --you know, an education school.22

CHAIRPERSON GRIFFIS: Okay. And I think that goes23

to your reasoning in picking that which I think we're clear. I24

think, MR. Chagnon, you had actually a specific question. Is25
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there a defined training school in the regulations?1

MR. CHAGNON: Right.2

CHAIRPERSON GRIFFIS: Do you know? Do you have a3

definition? Why don't we cut to the chase? You can ask Mr.4

Bello if he's familiar with the definition as you read it.5

MR. CHAGNON: Okay.6

CHAIRPERSON GRIFFIS: Actually, I don't care who7

finds it first as long as we find it. So, if anyone's got their8

finger on it.9

MR. CHAGNON: Under schools, there's a definition10

of child development center. Now, mine doesn't include the child11

and elderly development center, but it's same --12

CHAIRPERSON GRIFFIS: And where are you13

referencing?14

MR. ABDULLAH: Yes, could we get the citation15

please?16

CHAIRPERSON GRIFFIS: Yes.17

MR. CHAGNON: I'm at page -- I'm sorry. Section18

2101 --19

CHAIRPERSON GRIFFIS: So, you're going to be20

looking at parking if I'm correct here. Okay. 2101 and then 21-21

what?22

MR. ABDULLAH: Well, we would object. We'd like to23

see that -- the definition from that category from the definition24

--25
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CHAIRPERSON GRIFFIS: I want to get where he's1

looking at first because we're not --2

MR. CHAGNON: Well, there's a second that says3

college or other institution of higher learning, business, trade4

or other school and accessory use located on a campus and then5

it's got under C4, C5, and all other districts with the6

definition of the number of parking spaces that should be7

recorded for those type of uses.8

CHAIRPERSON GRIFFIS: Okay. Let me just follow9

where you're directing us. We're in 2101. Under uses, you're10

under schools.11

MR. CHAGNON: Yes.12

CHAIRPERSON GRIFFIS: Then there are a subheading13

under schools. You're going down.14

MR. CHAGNON: Going past child development center.15

CHAIRPERSON GRIFFIS: Right. To the colleges,16

institutions, higher learning, businesses, trade or other school17

accessory uses.18

MR. CHAGNON: Right.19

CHAIRPERSON GRIFFIS: La, la, la. This doesn't get20

us a definition though.21

MR. CHAGNON: Okay.22

CHAIRPERSON GRIFFIS: Hurry up. Well -- let me23

while he's looking at that, Mr. Bello, let me just for the24

record's sake, my assumption is that you would not in looking at25
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defining a use go to Section 2101 first, but rather, you would1

define the use through the regulations and then turn to 2101 to2

find the pertinent parts and requirements for that use.3

MR. BELLO: That is correct.4

CHAIRPERSON GRIFFIS: Okay. But, it's logical that5

one would go if they saw it here, look back to see if there was a6

defined use.7

MR. BELLO: Yes.8

CHAIRPERSON GRIFFIS: And that's where I'm just --9

is where I thought you were going, Mr. Chagnon, and I was just10

trying to help get us there. I don't --11

MR. CHAGNON: Mr. Bello, based on your definition -12

-13

MR. ABDULLAH: I'm at a loss. Where are we with14

this definition?15

MR. CHAGNON: I was moving on. I couldn't find --16

CHAIRPERSON GRIFFIS: Okay. That's fine. We're17

moving on from there. Good.18

MR. CHAGNON: In looking a substances abuser's19

facility for day treatment, would that be accorded the same20

category as an elderly development center?21

MR. ABDULLAH: Objection. That's not going to22

elicit any facts. That's a hypothetical about something that's23

not relevant.24

MR. CHAGNON: Well, I'd like to point out that Mr.25
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Parsons was talking about, you know, the link between elderly and1

it not being elderly, but actually being associated with and2

throughout the city, we have a number of facilities for people3

that are suffering from drug and alcoholism. They by definition4

if they're in recovery do have special treatment under the law5

and so, I'm trying to find out if Mr. Bello would likewise6

categorized all of those as elderly development centers.7

MR. ABDULLAH: I renew my objection for the same8

basis.9

MR. CHAGNON: This is a slippery slope and it's one10

that the city should not entertain.11

CHAIRPERSON GRIFFIS: I understand what you're12

trying to do. I don't disagree, Mr. Chagnon, but where you're13

going with that I just think you need to rephrase the question14

that ties into the analysis of how the use was chosen for this C15

of O. Because I think if I'm correct in your rebuttal, you are16

trying to refute or bring light to this Board that there was an17

error made in classifying the use there to the C of O.18

Now, a pertinent issue for you is that larger19

picture of the city and whether this -- we're not there.20

MR. CHAGNON: Okay.21

CHAIRPERSON GRIFFIS: But, if that goes to the22

substance of how the analysis of the like use is in error, that's23

very helpful.24

MR. CHAGNON: Okay. Mr. Bello, there are a number25
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of facilities that deal with protected class people within this1

city and if all of them are going to fall under an elderly2

development center, does that present or is that the process upon3

-- I'm sorry. I'm getting off track here.4

CHAIRPERSON GRIFFIS: It may be helpful -- let me5

just say. It may be helpful if you -- the questions should start6

with the C of O rather than large going to small. Small to7

large.8

MR. CHAGNON: Mr. Bello, the C of O you issued is9

for an elderly development center. By looking at the zoning10

regulations, would other areas present the same set of11

circumstances that could likewise be brought in as an elderly12

development center such as a day treatment program for substance13

abusers, a day treatment program for alcoholics?14

MR. ABDULLAH: Object. I think that there are a15

number of factors that would be considered in each application16

and the age. There are just a number -- he --17

CHAIRPERSON GRIFFIS: Okay.18

MR. ABDULLAH: He can't --19

CHAIRPERSON GRIFFIS: I agree.20

MR. ABDULLAH: -- honestly answer that question.21

CHAIRPERSON GRIFFIS: And the issues that -- I'm22

not sure I'm making myself clear. Mr. Chagnon, you are asking23

Mr. Bello to give an interpretation of hypothetical uses within24

this structure. What we're looking at is this structure.25
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Perhaps a very prevalent question would be trying to -- hum.1

I think what you're trying to do is poke holes in2

the fact that this current use which is there falls under the3

elderly. Not other uses could fall into other classifications of4

the zoning.5

MR. CHAGNON: Mr. Bello, I'm going to try and6

finish this up. In reviewing this application, it is my7

understanding that age has nothing to do with the process. Is8

that correct?9

MR. BELLO: Well, I believe that I've testified10

that in making a judgment call in the course of what I do, that11

there are a number of factors that one would have to look at.12

Clearly, here in looking at the definition of13

elderly and combining that with the fact that the Zoning14

Commission for some reason refused to define the elderly by age,15

that I made a judgment call that this was the most like use for16

this facility.17

MR. CHAGNON: Mr. Chair, my question was that in18

his decision under this case that age was not a factor in his19

decision.20

CHAIRPERSON GRIFFIS: That's correct.21

MR. CHAGNON: So, we can ignore the term elderly in22

this situation and it is just a development center. Is that what23

we're looking at?24

MR. ABDULLAH: It sounds argumentative to me. He25
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answered the question.1

CHAIRPERSON GRIFFIS: Yes, if my understanding of2

the two answers that were made, Mr. Bello has laid out the fact3

that the age specific classification of elderly was actually left4

out from the Zoning Commission's own order and the definition5

itself so that he has no availability to go to age. Is what my6

understanding of what he's saying.7

MR. CHAGNON: I guess, you know, my whole point is8

then --9

CHAIRPERSON GRIFFIS: Yes.10

MR. CHAGNON: -- that if age is irrelevant, why is11

the term elderly there?12

CHAIRPERSON GRIFFIS: Okay. And I think we've -- I13

think we've gotten that point.14

MEMBER PARSONS: Mr. Chairman, unfortunately, I15

have another commitment and have to leave, but I will read the16

remainder of the record, the transcript --17

CHAIRPERSON GRIFFIS: Okay.18

MEMBER PARSONS: -- after the hearing.19

CHAIRPERSON GRIFFIS: Good. Thank you very much,20

Mr. Parson.21

All right. It is 5:15, but we're making headway22

here. So, let us continue.23

Did you have other questions, Mr. Chagnon?24

MR. CHAGNON: No, I think I'll wrap. Now, one25
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thing I guess because I'm an accountant and not a lawyer, I don't1

understand, you know, what is deemed evidence and what wasn't2

deemed evidence when I was speaking earlier and what is testimony3

and what qualifies as being entered into the record or I'm not4

sure I understood what Mr. Abdullah was saying.5

CHAIRPERSON GRIFFIS: Okay.6

MR. CHAGNON: And whether I need to go back and say7

everything I said before only say it as an ANC Commissioner.8

CHAIRPERSON GRIFFIS: Okay. Interesting point.9

MR. ABDULLAH: Well, I would object if he -- that10

he be the witness as well as the representative for the ANC and11

he -- I mean he's put on this case in chief. I think that we're12

now in ours. I think we're -- this is not the place or the time13

--14

CHAIRPERSON GRIFFIS: Right.15

MR. ABDULLAH: -- for the question and for us to16

entertain that.17

CHAIRPERSON GRIFFIS: Okay. Right. And I agree.18

That doesn't invalidate the question, Mr. Chagnon, and I will19

give you great clarity when we get through that case and I think20

you will not be disappointed --21

MR. CHAGNON: Okay.22

CHAIRPERSON GRIFFIS: -- in what's in and what is23

not.24

Okay. Are you ready to continue?25
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MR. ABDULLAH: Yes. Thank you. Mr. Bello, do you1

know how many classifications there are with regard to the2

parking regulations?3

MR. BELLO: Not specifically.4

MR. ABDULLAH: Would you -- could you estimate the5

number that exists?6

MR. BELLO: Probably about 15, a little more.7

MR. ABDULLAH: Are there uses that come before you8

that are not in those classifications?9

MR. BELLO: Yes, sir --10

MR. ABDULLAH: What has been the practice in your11

twelve years when you have uses that are -- for which people are12

seeking Certificates of Occupancy and you haven't had a specific13

classification?14

MR. BELLO: Well, the first attempt will be to find15

the most like use. An inability of which would then lead to the16

classification of all other users. So, all other users is really17

an absolute last resort.18

MR. ABDULLAH: I'd like to turn your attention to19

parking credits. Was there an analysis done of parking credits20

at 5511?21

MR. BELLO: Yes, sir.22

MR. ABDULLAH: And what was your determination and23

what was the process how you arrived at that determination?24

MR. BELLO: Well, given the records before me, the25
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determination was that the predominate retail establishment use1

probably combined for enough --2

MR. CHAGNON: I object. There's no evidence in the3

record that establishes that there's a predominant retain use4

anywhere. There's been no evidence submitted that there's been a5

predominant retail use of any kind.6

MR. ABDULLAH: I disagree. There was testimony to7

that affect several times by Mr. Bello that, in fact --8

CHAIRPERSON GRIFFIS: But, I think we're9

-- what Mr. Chagnon is objecting to is that there's been no10

substantiation to the testimony. We can hold it as testimony.11

I'll, you know -- we will under advisement the objection and look12

to that. I would give you the opportunity to submit the13

predominant use as retail. In which case, that could clear it14

all up.15

MR. ABDULLAH: I believe -- well, yes, we would be16

happy to submit that. I believe it was in the record of 16752,17

the past C of O that were issued on that property.18

CHAIRPERSON GRIFFIS: Okay. And --19

MR. ABDULLAH: But, we will resubmit that.20

CHAIRPERSON GRIFFIS: Right. And if that's the21

case, we are keeping all -- that very -- this is a stand alone22

independent case for us at this point in time unless -- no, I23

won't even -- I won't give the opportunity to go back to that,24

but -- and I don't think it serves either party to do so.25
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So, there should be no assumption that even though1

we've seen that before that we are seeing it now for this case.2

So, there it is. We will look for that3

documentation to come in.4

MR. ABDULLAH: But, to be clear, we weren't --5

CHAIRPERSON GRIFFIS: Yes.6

MR. ABDULLAH: -- asking questions based on a prior7

record. We're basing on the testimony and this is a redirect and8

this has already been gone into. This was discussed.9

CHAIRPERSON GRIFFIS: Indeed. Indeed.10

MR. ABDULLAH: So, we feel that this is well within11

our scope of the question as to what -- I mean parking credits12

were discussed.13

CHAIRPERSON GRIFFIS: Correct.14

MR. ABDULLAH: They were discussed by the Board and15

by Mr. Chagnon. We now want to make sure the record is clear.16

CHAIRPERSON GRIFFIS: Good and let me be clear17

because I appreciate Mr. Chagnon's concern and objection. We are18

going to get substantiation of the predominant retail use as19

testified and once we have that, it will give and lend validity20

to this Board's deliberation on it.21

With that --22

MR. CHAGNON: In the form of Certificate of23

Occupancy?24

CHAIRPERSON GRIFFIS: I'm not sure how we will25
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review what the substantiation is that's submitted. I mean if it1

-- well, so, to that, we will look for the -- and I will allow2

the redirect to continue because that is part of the testimony3

and it was be appropriate at this time.4

So, please.5

MR. ABDULLAH: To restate -- could we have that6

question read back?7

MS. BAILEY: He's not able to read that back to8

you. It's just being recorded.9

MR. ABDULLAH: Oh. Thank you. Then what I was10

asking -- it was a two-part question. One, did you make an11

assessment of credits?12

MR. BELLO: Yes, sir, based on the record of use13

and the square footage devoted to the use.14

MR. ABDULLAH: What did you determine were the15

credits that this site would be entitled to?16

MR. BELLO: Three parking spaces.17

MR. ABDULLAH: Based on that assessment, was your18

determination that there was no need to provide any further19

parking?20

MR. BELLO: That is correct.21

MR. ABDULLAH: Okay. Now, I'd like to ask you how22

did you come to the determination that this site was entitled to23

three parking spaces as a credit?24

MR. BELLO: Well, given the square footage devoted,25
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there's gain of about 7,600 square feet. A retail service1

establishment would earn enough credits to nullify the three2

required for the current use.3

MR. CHAGNON: Mr. Chair, I'd ask that whatever it4

is that Mr. Bello is referring to in the computation of these5

credits, that a formula computation be provided to the Board.6

CHAIRPERSON GRIFFIS: Okay. Before I answer, give7

me one minute. Okay. The request is to get clarification on how8

that analysis was done. I think -- I think that not9

inappropriate. I want to be efficient in how we'd actually get10

that and I think actually what it might well be is as simple as11

just stating -- well, go ahead. I think you may be able to do12

that right now without some sort of matrix or go ahead.13

MR. BELLO: In looking at the parking schedule for14

7,600 square feet of retail establishment in the C-2 zone, well,15

you're required to have one parking space I believe for one --16

one parking space for every 600 square feet in excess of 3,000.17

I think you earn three parking spaces. I'm not a math whiz, but18

I think you do get three spaces there.19

CHAIRPERSON GRIFFIS: Okay. So -- and obviously,20

it's based on the calculations that you use.21

MR. CHAGNON: Mr. Chair.22

CHAIRPERSON GRIFFIS: Yes.23

MR. CHAGNON: I have great difficulty with this24

because what we're talking about are specific sites that were25
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combined. They were combined after Mr. Bello approved that1

combination or what is called a subdivision. Even though it's2

two lots being combined into one, they call it a subdivision.3

Mr. Bello was the one that approved the subdivision.4

Prior to the subdivision, we were talking about two5

buildings -- actually three buildings on two lots and Mr. Bello6

is now talking about 7,600 generalized retail. I'm not sure7

exactly how he put it, but there were prior existing C of O.8

Specifically for 5511 14th Street was for 2,800 square feet. The9

warehouse in between never had a C of O for any use.10

CHAIRPERSON GRIFFIS: Okay. And so your objection11

is?12

MR. ABDULLAH: There is no objection. That's a13

statement.14

CHAIRPERSON GRIFFIS: Correct.15

MR. ABDULLAH: I think it has a lot of16

misinformation. Insofar as the statement that the determination17

was made prior to the consolidation, I don't think that there's18

any testimony for that. If there's an objection, it should be19

not a speaking objection. It should be an objection to how the20

question is wrong or if the answer's wrong, there should be a21

motion to strike the answer.22

This testimony that Mr. Chagnon --23

CHAIRPERSON GRIFFIS: Yes.24

MR. ABDULLAH: -- is attempting to give has no25
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basis in the record because it hasn't been testified to1

previously by any other party.2

MR. CHAGNON: Well, then --3

CHAIRPERSON GRIFFIS: Yes, and I don't want to beat4

him up over semantics as he's not an attorney, but I understand5

your point and obviously, we're not getting testimony at this6

point.7

What you are objecting to is conceivably the square8

footage. It would be an incorrect way to be calculating for9

this. We have heard all that believe me and it is part of your10

written piece, too. So, do not feel that you need to interject11

it, but also don't feel stifled in terms of the opportunity to12

raise objections if you feel that there's something.13

MR. CHAGNON: Well, and that's why I'd like to see14

this in a written format.15

CHAIRPERSON GRIFFIS: Right.16

MR. CHAGNON: Because then I have the opportunity17

to at least say ladies and gentlemen on the Board, there's a18

problem here and I think you need to address this, this, and this19

and that Mr. Bello has erred for this reason, this reason, and20

this reason.21

CHAIRPERSON GRIFFIS: I see. Okay. We'll take22

that under advisement.23

You want to continue with your direct?24

MR. ABDULLAH: We have no further.25
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CHAIRPERSON GRIFFIS: Okay. If I'm not mistaken,1

what we have is rebuttal and closing statements at this point.2

Not seeing mikes go on telling me I am incorrect, I would assume3

I am correct.4

I would with your indulgence take ten minutes just5

to refresh. Also to give you some time, Mr. Chagnon, to organize6

and let's reconvene and finish this off.7

(Whereupon, at 5:30 p.m. a recess until 5:46 p.m.)8

CHAIRPERSON GRIFFIS: And I had stated, but I do9

want to just give a brief moment to the Board for any questions10

that they might have actually of Mr. Bello and I am going to11

review my notes also.12

Okay. Is anything coming -- Ms. Renshaw, did you13

have something?14

VICE CHAIRPERSON RENSHAW: Yes, just one. Well,15

one question right at this point. You had said earlier that the16

use of the day treatment had to -- was because the applicant17

needed language to qualify for Medicaid and it was a courtesy to18

the applicant and I wanted to know -- but, you've said you judged19

it as a child/elderly development center. But, I wanted to know20

did the applicant when it came to you and said oh, we have to21

have this language, did it provide anything in writing?22

MR. BELLO: No, ma'am.23

VICE CHAIRPERSON RENSHAW: No evidence? Just the24

request? Verbal request?25
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MR. BELLO: That's correct.1

VICE CHAIRPERSON RENSHAW: Okay.2

CHAIRPERSON GRIFFIS: Anything else at this time,3

Ms. Renshaw?4

VICE CHAIRPERSON RENSHAW: No.5

CHAIRPERSON GRIFFIS: Okay. Mr. Bello, there was6

some question and your testimony spoke to the chronology of the7

issuance of the Certificate of Occupancy and then the building8

permit. A couple of questions.9

First, there's more than one permit attended to10

this site. Is that correct or is there just one building permit?11

MR. BELLO: There are two building permits12

actually. A building permit that preceded the establishment of a13

use at all.14

CHAIRPERSON GRIFFIS: Right.15

MR. BELLO: Okay. And the building permit to16

establish the three parking spaces in --17

CHAIRPERSON GRIFFIS: Okay. And that's clear.18

Now, the first building -- well, do you know19

specifically the dates or can you give me the chronology then of20

the second permit issuance and the issuance of the Certificate of21

Occupancy?22

MR. BELLO: The -- again, the building -- the23

original building permit preceded any Certificate of Occupancy24

application. Obviously, that permit is what culminated in the25
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issuance of the first Certificate of Occupancy and then the1

subsequent Certificate of Occupancy after that was to deal with2

the issue of the confusion that the language of the Certificate3

of Occupancy created in terms of what specific category of use4

was applied in this instance and then the course of that is when5

a building permit was issued to establish those three parking6

spaces anyway.7

But, the initial Certificate of Occupancy obviously8

was issued based on -- and I believe this is the Certificate of9

Occupancy which is the point of contention here. Was based on10

the assessment of parking credits.11

So, the parking spaces would only be provided in12

lieu of again rectifying or obtaining another Certificate of13

Occupancy permit that the applicant has not come forward to14

consummate.15

CHAIRPERSON GRIFFIS: Okay. So, when you speak of16

two Certificates of Occupancy, there's actually only one in17

effect now and there's the potential for another or are there two18

that you're actually specifically speaking of?19

MR. BELLO: Well, I believe there are20

two --21

CHAIRPERSON GRIFFIS: Yes.22

MR. BELLO: -- that have been issued. One which is23

the original date -- there's a subsequent one which is the24

subject of this appeal.25
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CHAIRPERSON GRIFFIS: Okay.1

MR. BELLO: That being the one that we couldn't2

find the application for.3

CHAIRPERSON GRIFFIS: Right. Okay. Now, the4

chronology then there was -- the current C of O that we don't5

have the physical application for --6

MR. BELLO: Yes.7

CHAIRPERSON GRIFFIS: -- the chronology of the8

permit for the parking and that C of O, were9

they --10

MR. BELLO: The building permit for the parking was11

issued after the issuance of this current C of O.12

CHAIRPERSON GRIFFIS: Okay. And then the combined13

lot application preceded both of those, the permit and the14

Certificate of Occupancy?15

MR. BELLO: That's correct.16

CHAIRPERSON GRIFFIS: Okay. And the structures on17

the combined lot, how many are there?18

MR. BELLO: I believe there were three structures,19

but even prior to this application, there have been communication20

established between those building. For all intents and21

purposes, they were functioning as one building sitting on three22

lots.23

Again, the issue of confusion about enumeration of24

the number of lots on the Certificate of Occupancy is what25
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precipitated the desire to combine them and just take care of1

that problem once and for all.2

CHAIRPERSON GRIFFIS: Okay. And the importance of3

that point of communication between the buildings actually means4

that under the one lot -- and I'm just rephrasing I think what5

you've said, under the one lot, there is currently one building6

by definition.7

MR. BELLO: That's correct. Even though8

that was established even prior to the consolidation by the9

removal of the division walls between these three buildings which10

precedes this current operating.11

CHAIRPERSON GRIFFIS: Okay. Good. Anything else,12

Board Members? Okay.13

Thank you, Mr. Bello.14

Let us then go to, Mr. Chagnon, if you're prepared15

have rebuttal and closing statement.16

MR. CHAGNON: Okay.17

CHAIRPERSON GRIFFIS: If you wouldn't mind, just18

turning on your mike and you can move it towards you.19

MR. CHAGNON: Mr. Bello has indicated that there20

were three buildings on three lot. That's not accurate. There21

were three buildings on two lots and if we had the actual22

application for the Certificate of Occupancy, maybe some of this23

would be cleared up and once again, it shows the prejudicial24

nature of having an appeal when the documents upon which the25
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Certificate of Occupancy was issued makes it very difficult to1

proceed and Mr. Bello has the advantage of having seen it and is2

testifying to it and no one else has that opportunity.3

So, once again, I renew my request that the4

Certificate of Occupancy be dismissed and that the applicant be5

required to file a new Certificate of Occupancy.6

In the C of O application that was available7

before, Mr. Bello never viewed it as a change of use. He never8

previously looked at the prior Board of Zoning Adjustment Order9

prior to issuing the Certificate of Occupancy. These things are10

critical.11

Mr. Bello moved from C of O A to C of O B and only12

Mr. Bello has seen application for C of O B. So, none of us here13

know that it's 7,600 square feet or what was said on that14

application. We do know that the Certificate of Occupancy was,15

in fact, issued.16

The ANC had no opportunity to review it, but had an17

absolute obligation to timely file the appeal which we did. Our18

hands are now tied and I would suggest that where there needs to19

be resolution of a conflict that it be resolved in the ANC's20

favor. That Mr. Bello and the District of Columbia somewhere have21

dropped the ball here and the ANC should not be penalized for the22

failures of the District of Columbia.23

So, I'm requesting that administratively where24

there's any issue of potential prejudice that it be resolved25
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against the District of Columbia.1

The C of O that I would likewise request that we've2

dealt with case 16066 where there are findings of fact and3

conclusions of law by the BZA that established a precedent as to4

the use of this site.5

We previously discussed briefly incorporating that6

record into this record and I'm not sure at this point how to go7

about doing that and whether it's the entire record or excepts8

from that record or what it is that I need to be able to do to9

bring to the Board's attention that this issues in some cases10

have been asked and answered and completely overlooked by Mr.11

Bello.12

So, I would suggest that we need to be able to look13

at this cases not as separate and distinct independent cases14

because there's linkage between each case. These cases are not15

detached. They flow through.16

The prior C of O that Mr. Bello issued there were a17

number of problems and irregularities with that C of O. Those18

issues haven't come to light because that C of O was mooted by19

Mr. Bello's own actions and again, Mr. Bello's own actions and20

the actions of his office has caused one Certificate of Occupancy21

to not be available at this point.22

So, again, part of the prejudices that are applying23

here should be resolved against the District of Columbia.24

The applicant clearly could -- I don't know of25
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anybody that doesn't keep a copy of anything that's filed with1

the District of Columbia. I find it disingenuous that an2

applicant would not keep a copy and not even have a stamped copy.3

From personal interaction with the city, if I send something in,4

they turn around. They do a round trip with the stamped copy5

back. Now, maybe that's the exception versus the norm, but I6

can't imagine anyone in business today dealing with the District7

of Columbia that would not maintain a copy of the original C of O8

application in their files. I find it difficult to believe that9

that's the case.10

Whether Mr. Bello investigated completely or not, I11

can't say. He says he did. He did due diligence. I have to12

accept that at face value, but I do strongly find it highly13

unlikely that someone would not maintain a copy of their14

Certificate of Occupancy application.15

As to the parking requirements, Mr. Bello has16

testified that there is some sort of generalization of 7,60017

square feet and I suggest to you that that is not the case. That18

there was a valid C of O for 5511 14th Street and it had 2,80019

square feet. They were allotted one space. I suggest that there20

was a warehouse built where there once was a retail garage that21

ceased to exist. The warehouse never had a Certificate of22

Occupancy, never had an application for a Certificate of23

Occupancy.24

Where the garage was was converted into an office25
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use. That office use I don't specifically recall at this moment1

what the C of O was, but it was an office use. That was under --2

it was 1,500 square feet and entitled to no parking spaces even3

consistent with Mr. Bello's own discussion of it that if it was4

an office, it would not be grandfathered for parking.5

Accordingly, the new construction built after May6

1958 and I believe there are dates in case 16066 that put that7

construction at 1988. That was the warehouse construction that8

was commonly known as 5509 14th Street, N.W. That structure was9

built and is new on the D.C. government's tax records on the10

assessor's office which were a part of case 16066 which I suggest11

that all of those plats or the District of Columbia's own12

internal records from the assessor's office that identify these13

structures and when they were built and the additions and so on14

because part of this case.15

That would then I think rebut Mr. Bello's assertion16

that they were entitled to any parking spaces at all or that17

three spaces clearly were not entitled to and it would by my18

calculation one would be the appropriate.19

Mr. Bello, if you don't mind, sir.20

Again, the parking requirements going to Mr.21

Bello's calculation, he's talking about 7,600 and three spaces22

being available.23

Mr. Bello issued the first Certificate of24

Occupancy, this would be case 16752, without any application or25
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permit for parking spaces to be available with no parking of any1

kind, with substantially more numbers. Those numbers we know2

because they were on the C of O application with substantially3

more employees.4

5
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E-V-E-N-I-N-G S-E-S-S-I-O-N1

(6:00 p.m.)2

Yet, Mr. Bello issued a Certificate of Occupancy on3

the spot with no parking. The only explanation Mr. Bello4

provides is that he was doing an accommodation to the applicant5

so that they could clear up some Medicaid issue. Yet, when the6

new Certificate of Occupancy is issued, it's issued for seven7

employees and 30 and I believe you'll find the old Certificate of8

Occupancy provided I think for 70 or 72 students, a significant9

difference and hardly an accommodate. Mr. Bello's10

representations smack of self-serving and disingenuous. I11

suggest that --12

MR. ABDULLAH: I'm going object. This is suppose13

to be rebuttal. None of this is in evidence. It's not rebuttal.14

It's evidence. It's being taken as evidence and this is15

improper procedure on the part of the appellant. I've let it go16

for awhile but now it's going into attacks on my witness that are17

inappropriate and he's citing a great deal evidence. I have no18

ability to question the accuracy of what he's saying because none19

of it has been put into evidence before just now.20

CHAIRPERSON GRIFFIS: Okay. The first21

clarification, Mr. Chagnon, it did seem a little bit as closing22

statement. I'm not sure if that's your intention. But, why23

don't you answer that first?24

MR. CHAGNON: Well, I was trying to rebut what Mr.25
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Bello was saying.1

CHAIRPERSON GRIFFIS: Okay. Okay. And then I2

would uphold the objection and direct you to rebut direct3

testimony that Mr. Bello gave today.4

MR. CHAGNON: Okay.5

CHAIRPERSON GRIFFIS: And I would be specific in6

terms of your references of past orders were not testified to,7

but clearly there was testimony to the analysis and the8

development for the decision for the C of O.9

MR. CHAGNON: Okay. Well, part of this comes -- or10

a major aspect of this is about parking and the parking and how11

Mr. Bello has calculated these parking spaces that it is a12

commercial district and clearly the community wants businesses13

there that they can support and so, the parking calculations that14

Mr. Bello presents I don't feel are appropriate. Not only don't15

I think he calculated them correctly, I think he calculated them16

to an end.17

CHAIRPERSON GRIFFIS: Okay. Let me just warn you18

that your impression --19

MR. CHAGNON: Okay.20

CHAIRPERSON GRIFFIS: -- of why he did something, I21

don't question it's value to you and your passion to it.22

MR. CHAGNON: I understand.23

CHAIRPERSON GRIFFIS: But, I think what you need to24

be doing is actually going to his specific analysis and trying to25
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find the wholes that you know are there and saying that.1

MR. CHAGNON: Okay.2

CHAIRPERSON GRIFFIS: So.3

MR. CHAGNON: Okay. Getting back to the issuances4

of the Certificates of Occupancy which Mr. Bello was talking was5

that there were building permits put in place for parking spaces.6

Well, there are no parking spaces that exist.7

Mr. Bello's talking about these potential spaces,8

but they are not there. There are no parking spaces of any kind9

and there was testimony to that that there are no parking spaces.10

11

Mr. Bello, I'm not sure if he ever ultimately said12

that there were no parking spaces, but I believe he tacitly13

agreed that there were not.14

MR. ABDULLAH: I believe the testimony was that he15

did not know over several questions that were put before him by16

you and by the Board.17

CHAIRPERSON GRIFFIS: Okay.18

MR. CHAGNON: Now, as far as the building permits19

go, Mr. Bello was talking about two building permits and the20

first to be perfectly frank shouldn't have been issued either.21

That Mr. Bello should have been aware that there was a BZA Order22

regarding the use of that site. Mr. Bello issued that permit or23

authorized the issuance of that building permit. Again, that was24

something that didn't come to light until people occupied the25
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site and they occupied the site and the first appeal was filed.1

Mr. Bello was completely unaware that there was a2

BZA decision. He should have been aware. Mr. Bello, part of his3

job is to do this investigation and clearly it was not done.4

Mr. Bello in allowing that application to go5

through did entertain an application for a C of O which he6

testified that the had looked at and had approved. He then7

entertained a second C of O for reasons that he portrayed as8

being to us as an accommodation to the applicant and there were9

wide differences between the two and unfortunately, none of us10

can reconcile why there are such wide differences because we11

don't have this application to look at it.12

CHAIRPERSON GRIFFIS: Right.13

MR. CHAGNON: We only have Mr. Bello's word as to14

what he recalls and his recollection may or may not be on point.15

I don't know. I know that some things he didn't remember. Some16

he has and so, in this case, I'm not sure that we should be17

trusting anybody's memory on what a C of O said or didn't say.18

What we do know is that there was a C of O issued.19

And then getting to the elderly development center,20

I think it's totally inappropriate to be issuing C of O for21

something because it could be like a child or elderly development22

center. Well, it could be like lots of things and I think it's a23

dangerous practice to be looking at when there's definition, when24

it says elderly, one has to assume there's a reason that that25
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word is there and if there's reason, it should be given the1

weight it's accorded. The reason elderly is there is because2

it's there specifically to aid people who are aged and this3

clearly is not the case in this facility.4

I would suggest that this is not an appropriate5

path upon which the BZA should follow. I would suggest that6

this is another use, an undefined use within the zoning code and7

that the appropriate measure should be one parking space for each8

600 feet.9

If not, I would suggest that the next item is that10

it's a school. It's providing training for adults. It's11

providing them with the ability to function within the community.12

This is -- I think in case 16066 it became clear that that is13

the function that they were doing and so and if that's the case,14

they should be providing two parking spaces for each three15

employees and teachers.16

So, again, going back to the parking calculation, I17

think Mr. Bello at best has erred substantially in that the18

parking spaces if it's 7,600 square feet that Mr. Bello has19

mentioned a few times rather than 7,200, then that may be 1320

spaces that are required not 12.21

CHAIRPERSON GRIFFIS: Okay.22

MR. CHAGNON: That concludes my rebuttal.23

CHAIRPERSON GRIFFIS: Board Members, any questions24

of that? Okay. Do you want to flow seamlessly into closing?25
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MR. CHAGNON: In closing, I would just ask the1

Board to -- I would ask the Board to issue a bench decision that2

this is not an appropriate C of O, that there's no elements of3

this C of O that should be entertained.4

The elderly development center and child5

development center both have specific meanings under the code.6

Child has always been defined. One would hope that elderly7

should take the same definition as child or the same meaning that8

it identifying a specific group upon which a preference is being9

accorded by the zoning regulations. That preference should be10

granted in those cases where they meet the criteria either for11

children or for the elderly. That special preference should be12

accorded to those folks.13

But, in this case, we've got a facility that is far14

more intensely used that an elderly or child development center.15

You have a use that involves 15 buses that are coming daily.16

Buses that stay. Two buses that are there basically around the17

clock. This facility has no parking. They have no curb cuts.18

They have no ability to get off the street where these buses can19

park safety and where people can get on and off Metro buses20

safety.21

This facility is sited in a wrong place. There's22

just no ability to put this facility at that site in accordance23

with the zoning regulations.24

The zoning regulations are there to protect the25
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public. It's to protect me and my investment in my home and to1

protect the public in their safety. Their safety is not being2

looked at when buses and things are not only jeopardizing the3

safety of people getting on and off these buses, but people4

attempting to get on and off Metro buses. People attempting to5

drive north and southbound on 14th Street.6

This is what the zoning regulations are for. This7

is why there are parking requirements. This is why there are8

loading docks. This is why these facilities have these9

requirements when there's an intense use.10

The elderly development center use, you do not have11

that intense use. You do not have these buses that are there12

constantly and not just intermittently. Everyday for set hours13

within the day. You do not have them staying for long period of14

time when people dropped -- assuming child care and elderly care,15

people are either taking Metro buses, live in that area or live16

in the close proximity to the site.17

That's not the case here. We're talking about18

every person coming there comes on some form of land19

transportation being private land transportation not being public20

transportation. No one arrives on the bus. The employees there,21

they readily admit. Mr. Bello readily admits people routinely22

exceed their limitations. These folks have been cited for23

exceeding the limitations.24

I suggest that this is a path that is not25
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appropriate for the BZA to entertain, that the C of O that was1

issued was issued in error and should be revoked.2

CHAIRPERSON GRIFFIS: Thank you very much. Okay.3

First, let me address the fact you have requested a4

bench decision on this. I think and I will hear from other Board5

Members that we would actually set this for a decision making6

based on a couple of notions. One, the information that we've7

requested I think will be important in terms of our own8

deliberation and in order to fill out the entire record.9

Secondly, I think there are quite a few things that10

need to be let's say digested that has come up today and I think11

that would be imprudent at this point and this late hour after a12

long day to rush into that.13

And thirdly, we have lost one of our members of the14

Board at 5:15 and he will be reading the record of the last hour15

or so in order to vote.16

So, if there's not an objection to that, I think17

that's the way we should proceed with this.18

Okay. Seeing that there's a consensus on the Board19

to do that, let us go through some of the information that we are20

having submitted into the record and what we will keep the record21

open to accept.22

Now, Mr. Chagnon had requested that we accept and I23

forget -- anyway, but basically if I'm not mistaken the entire24

record of the previous appeals.25
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Is that correct?1

MR. CHAGNON: Yes.2

CHAIRPERSON GRIFFIS: Okay. I want to address that3

first. I'm not sure how to go through this. One suggestion I4

had is that Mr. Chagnon actually review that record and submit5

what he finds pertinent, but we seem to be -- I mean there would6

be no reason why you wouldn't pick up the entire file and send it7

in and all I'm trying to do is be judicious in -- in --8

MR. CHAGNON: I think that your suggestion's a good9

one. I'm not sure the entire record is necessary, but there10

certainly are, I think, some key elements that I think the Board11

would entertain as being relevant and important.12

CHAIRPERSON GRIFFIS: Okay. Do you want to just13

enumerate those now? Do you know offhand?14

MR. CHAGNON: Well, at minimum the District of15

Columbia assessor's records which identify the specific parcels16

and I think there's identification of the year of construction on17

the District of Columbia's records. I think that would establish18

that the warehouse that was built in between these two sites was,19

in fact, construction built after 1958. I think that would be20

important.21

CHAIRPERSON GRIFFIS: Okay.22

MS. BAILEY: Mr. Chairman, excuse me.23

CHAIRPERSON GRIFFIS: Yes, ma'am.24

MS. BAILEY: To make a cleaner record, all of our25
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documents are exhibited and perhaps, Mr. Chagnon can either come1

to the office or somehow we'll make arrangements so he can give2

the exact exhibit number because there may be more than one3

document or just eliminate any confusion. The exhibit number is4

really what we would need to make a clean record of this.5

CHAIRPERSON GRIFFIS: Right. Absolutely agree.6

However, what I'd like for my purposes and also -- well, for my7

purposes is just to get an idea of the general -- the specific8

information that you're looking at and then procedurally, yes,9

you are going to go to the record and get the exhibit number and10

we will then have the exhibit number transferred over if we feel11

it appropriate. But, I think what I want to do is just walk12

through this and hopefully very quickly.13

MR. CHAGNON: One of the items that may incorporate14

all of this is the appeal that was or the original decision by15

the BZA was appealed to the Court of Appeals in the District of16

Columbia by the applicant.17

I filed a response motion as an intervener. I18

think that probably encompasses a fair amount of all the data19

that I felt was important. I'd be happy to provide to you the20

Board.21

CHAIRPERSON GRIFFIS: And that's the response22

motion?23

MR. CHAGNON: I can't remember specifically what24

the legal term was.25
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CHAIRPERSON GRIFFIS: Right.1

MR. CHAGNON: But, it's some sort of a brief.2

CHAIRPERSON GRIFFIS: Do you see any problems with3

that? Okay. Yes.4

MR. ABDULLAH: We do have a problem with that.5

We're not talking about -- now, we're not talking about 16752.6

We're talking about the previous one that had nothing to do with7

the current applicant. There was a change or intervening change8

of law and, in fact, it was mooted out by the Court of Appeals9

and the matter was dismissed by the Court of Appeals. So, what10

we have here is not evidence, but rather his argument to I'd say11

three Certificates of Occupancy before.12

CHAIRPERSON GRIFFIS: Yes.13

MR. ABDULLAH: And now, we're going back to 1985.14

CHAIRPERSON GRIFFIS: Yes.15

MR. ABDULLAH: This is 2002. It was not something16

that Mr. Bello looked at. He --17

MR. CHAGNON: Actually, we're talking about 199518

and we're talking about the precedent established by this Board.19

That precedent remains unchanged. The Board made a decision.20

The fact that the Court of Appeals mooted it because the people21

moved out and filed for bankruptcy and were gone, I don't think22

is terribly relevant.23

CHAIRPERSON GRIFFIS: Well, what's the material24

facts in your motion that would be prevalent to this case?25
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MR. CHAGNON: I'm trying to remember specifically1

the attachments to it. That the attachments had some of the2

excerpts from the actual testimony in case 16066. I believe it3

has the findings of fact and conclusions of laws case 16066 which4

I believe are relevant to this because again, the Board made a5

decision on basically identical issues.6

MR. ABDULLAH: That's not correct. That was --7

that was on whether or not there was a -- this was a general8

office --9

CHAIRPERSON GRIFFIS: Right.10

MR. ABDULLAH: -- or whether -- we actually had --11

during the proceeding matter, we had a long discussion and we12

filed a brief regarding a res judicata, the preclusive affect of13

that. There was this issue called law of the case that was14

raised. We're going through a back door something that this15

Board has previously had to look at. Now, we're going to have to16

look at this entire issue again by going not to the last matter17

brought by this applicant but to the one that was brought to18

applications ago and I believe that initial Certificate of19

Occupancy was issued back in either 1983 or 1985 and it clouds20

the issue -- the record because now we're bringing --21

CHAIRPERSON GRIFFIS: Right.22

MR. ABDULLAH: -- just a lot of material and we're23

going to want to bring in the opinion by the Court of Appeals and24

all those subsequent briefing that we done. We don't believe25
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that that's in the interest of getting to the issue of whether or1

not this present Certificate of Occupancy was properly issued.2

MR. CHAGNON: Well, I think that that is not3

accurate and I think what this Board is evaluating is that Mr.4

Bello issued a Certificate of Occupancy without looking at that5

BZA opinion. There was a change of use and there continues to be6

a change of use from a general office use to something else and7

that -- that would -- you're trying to decide here just what is8

that use and so, there's no issue here about there being a change9

of use and that you then have to accord the parking space10

calculation based upon this new use as opposed to a preexisting11

use.12

Mr. Bello has treated all of these as an original13

use as a -- what do they call it? An adult development center.14

That is what Mr. Bello issued all of these Certificate of15

Occupancy based upon no change of use. All of the inspections16

were done on no change of use and clearly, there is a change of17

use.18

MR. ABDULLAH: Mr. Chair, we initially -- this19

discussion that we are now having came about because you asked20

Mr. Chagnon what did he want from 16752.21

CHAIRPERSON GRIFFIS: Yes.22

MR. ABDULLAH: He's now going back to an entirely23

different proceeding and wants to bring documents from that.24

That's not even responsive to you question. We should perhaps25
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have this discussion after we finish with his culling material1

from 16752.2

Am I correct, Mr. Chagnon, that we're talking about3

something that's not in that record?4

MR. CHAGNON: No, I really don't think you are.5

Because what I had filed was an immediate motion to have this6

revoke in it's entirety right at the beginning and the Board was7

not inclined to do that. The Board was inclined to have a8

hearing and that's what we've done and I don't see anything that9

says that's mutually exclusive to go take that case and develop10

the elements that were at that case that the BZA had already11

found that this is the case. Findings of fact, conclusions of12

law at that site.13

CHAIRPERSON GRIFFIS: I'm hesitant to just open the14

door to take the entire record or even most portions of it15

because I think that this case that we have as I stated when we16

started should stand alone.17

But, I have sympathy for Mr. Chagnon for having put18

together what you are stating as redundant information for case,19

you know, after case.20

So, I am trying to balance what we can allow with21

efficiency, but also what will, in fact, be pertinent to our22

jurisdiction on this.23

Let me see if anyone has any guidance on that on24

the Board or Ms. Sansone, if you have any direction for us.25
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MS. SANSONE: Mr. Chairman, one problem that we1

have is that Board's order, the full decision that arose in the2

appeal, 16 -- I forget what the number is.3

MR. CHAGNON: 066.4

MS. SANSONE: 066. The Court of Appeals actually5

vacated that order and what that means is the Court of Appeals'6

ruling is that the Board's order has no legal affect whatsoever.7

So, it can't really be precedent. That only think it can really8

stand for is the fact that at some point in time, the BZA heard9

this case and made a decision. But, as to what the decision was10

or what the reasoning was, it just has no legal validity.11

Now, if there is evidence in the file in terms of12

tax assessments or copies of permit applications and Mr. Chagnon13

wants to maybe extract those and the Zoning Administrator have an14

opportunity to look at them and address then, that might be15

helpful, but it probably will not be helpful in deciding this16

appeal to go over the old decision and the old motions and17

briefing on the old decisions because that decision has no legal18

affect.19

CHAIRPERSON GRIFFIS: Okay. Thank you.20

MR. CHAGNON: Mr. Chair, if I may. One of the21

reasons we're having this discussion is that case 16752 was22

dismissed as moot. Now, if we were still dealing with case23

16752, the link is directly there between case 16066. That was24

the issue that was brought up. That was the issue that25
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ultimately got dismissed.1

But, there had been a case and it was the rule of2

the case and that there was res judicata issues to be dealt with.3

Now, we're another Certificate of Occupancy downstream through4

no fault of the ANC. Mr. Bello issued a new certificate of5

occupancy which basically mooted that case. So, you know, having6

16066 not available simply because we're further downstream I7

think is an inappropriate argument.8

MR. ABDULLAH: Again, that is not correct. There,9

in fact, is no link between 16066 and 16752. They were different10

persons. There was a different Zoning Administrator. There was11

a change of law. There simply was no linkage other than the12

linkage you tried to make. There was an opinion from the legal13

representative of the Board regarding that. There was a lot of14

briefing on that issue. I believe that to say that there was15

anymore link between 16066 and 16752 than there would be with16

16839 is not accurate.17

We've been down this road before. We're talking18

about what -- the review of what the Zoning Administrator did19

with regard to this application.20

There is a linkage of at least parties with regard21

to the last two. That is not true with regard to the first one22

16066 except that it was -- the only constant party was the23

District of Columbia.24

MR. CHAGNON: Well, the ANC was a party in each of25
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these. The ANC was represented in 16066 and supported the1

appeal.2

But, I think going to the core issue is --3

MR. ABDULLAH: Mr. Chagnon, that is no correct.4

MR. CHAGNON: Excuse me.5

MR. ABDULLAH: That is not correct.6

MR. CHAGNON: You'll have your opportunity.7

MR. ABDULLAH: Well --8

MR. CHAGNON: I didn't interrupt you, Mr. Abdullah.9

MR. ABDULLAH: Well, yes, you have interrupted me10

and I have allowed you to speak because I think we have to make11

sure at this stage at least I'm not giving testimony and you're12

not. We're giving argument and I think if you're saying13

something that's not correct, I've got to be heard.14

CHAIRPERSON GRIFFIS: All right. Let's get through15

it.16

MR. CHAGNON: Then fine. Why don't you let me17

finish and then you can be heard.18

I think 16066, Mr. Bello has identified that that19

was an adult day treatment program. That's what was issued on20

the Certificate of Occupancy.21

It was only on the second Certificate of Occupancy22

in 16839 that he's saying that it had always been treated as a23

child/elderly development center.24

Well, that's not what was on the C of O. On the C25
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of O was adult day treatment program. That's what it said. The1

16066 was appealing adult day treatment program. No issue there.2

Mr. Bello's retroactive saying that that was always3

going to be treated as a child/elderly development center. We4

only have his word for that. The documents say differently.5

CHAIRPERSON GRIFFIS: Okay.6

MR. ABDULLAH: Mis-characterizes what Mr. Bello7

testified to. He was not in the Zoning Office at the time of8

16066. He has not given any testimony today with regard to that.9

10

There was a change of law. There's no linkage11

between 16066 --12

CHAIRPERSON GRIFFIS: Right.13

MR. ABDULLAH: -- and the last two.14

CHAIRPERSON GRIFFIS: Okay. I think I have the15

answer to this. In 16066, the Exhibit Number 35 is listed as16

intervener's proposed findings. I am going to have that17

submitted into the record and what is included in that is -- I18

won't go through all of it, but it is -- it is a site plan. It19

is some calculations on the lots and actually zoning regulations20

and definitions and I think it's appropriate and I think it goes21

to the issue that we're dealing with now and I think will speak22

to some of Mr. Chagnon's issues.23

I did not see reviewing this file additional24

substantive material pieces that would be necessarily utilized25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

318

that have not been brought up today. So, I would leave it at1

that.2

MR. HART: Mr. Chair.3

CHAIRPERSON GRIFFIS: Yes.4

MR. HART: Excuse me. I missed the last say 155

seconds of your answer. Exhibit?6

CHAIRPERSON GRIFFIS: That's okay. It's Exhibit7

Number 35.8

MR. HART: Thank you.9

CHAIRPERSON GRIFFIS: Okay.10

MR. ABDULLAH: Mr. Chair.11

CHAIRPERSON GRIFFIS: Yes.12

MR. ABDULLAH: For clarification, this is from13

16066 Exhibit 35?14

CHAIRPERSON GRIFFIS: Correct.15

MR. ABDULLAH: And what of that exhibit is being16

brought in? The entire exhibit?17

CHAIRPERSON GRIFFIS: What I'm going to strike from18

the record is actually the first three pages which is actually19

the cover letter which speaks directly to the previous case, but20

I don't see the direct link that brings us up to it. So, we got21

the site plan, the calculations, and the zoning regs.22

MR. CHAGNON: Is that the one prepared by the23

appellant? Because they prepared a site plan as well and I'm not24

sure. I don't remember any of the -- would it be possible for25
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you to just hold it up? I might recognize it.1

CHAIRPERSON GRIFFIS: It's this one.2

MR. CHAGNON: Okay. That was prepared by the3

former operator of 5511 14th Street.4

CHAIRPERSON GRIFFIS: Okay. Let's quickly go to5

Exhibit 34 before I lose everybody in the room.6

MR. CHAGNON: Could I make a suggestion?7

CHAIRPERSON GRIFFIS: Yes.8

MR. CHAGNON: Why don't I go ahead and pick out the9

exhibits and Mr. Abdullah's free to object to it and then you can10

decide which ones you'll allow versus which ones you won't.11

CHAIRPERSON GRIFFIS: I think that's great. You12

can have that submitted. You can serve it on the government and13

also us. We'll take any objections of the materials. We'll14

review it and then we will give notification of what is accepted15

and what would be returned. Good.16

Boy, we should have gotten to that half an hour17

ago. I'm sorry.18

Okay. What else are we looking at for submissions?19

MR. ABDULLAH: The prior -- you request from the --20

CHAIRPERSON GRIFFIS: Yes.21

MR. ABDULLAH: -- government the prior --22

CHAIRPERSON GRIFFIS: Let me go to Ms. Bailey23

because she keeps an incredible list and if we miss anything, we24

can add to it.25
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MS. BAILEY: The résumé of Mr. Bello, Mr. Chairman.1

CHAIRPERSON GRIFFIS: Correct.2

MS. BAILEY: The definition of elderly based on the3

dictionary that Mr. Bello uses in his office.4

The two citations that have been issued by the5

Zoning Administrator's office to the operator of the facility.6

There was some discussion about providing7

verification of past predominant use of the site and then the8

last thing I have, Mr. Chairman, is Mr. Chagnon is to go through9

both of the two cases that have been discussed here today and10

choose the exhibits that he feels is appropriate. Submit that to11

Staff and the Board will make a decision as to what they will12

leave in or take out.13

CHAIRPERSON GRIFFIS: Okay. Good. I would think14

that we would request from Mr. Bello just a statement or15

documentation that would substantiate his analysis and process16

that lead him to the verification of the predominant or previous17

use on the site.18

MR. ABDULLAH: That's not what we had developed.19

You have requested previous Certificates of Occupancy that had20

been issued for those sites.21

CHAIRPERSON GRIFFIS: Yes.22

MR. ABDULLAH: It was the basis for the predominant23

use.24

CHAIRPERSON GRIFFIS: Okay.25
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MR. ABDULLAH: Do you still want that?1

CHAIRPERSON GRIFFIS: If that's the documentation2

of the verification, then so be it. Previous C of O.3

MR. CHAGNON: Mr. Chair.4

CHAIRPERSON GRIFFIS: Yes.5

MR. CHAGNON: There were two other items that I6

think I mentioned. I don't know if the Board was going to act on7

them. One was middle aged.8

CHAIRPERSON GRIFFIS: Right.9

MR. CHAGNON: The definition in10

Webster's Dictionary of middle aged and the other was a written11

evaluation of the parking that is grandfathered.12

CHAIRPERSON GRIFFIS: Right. Okay. And I13

appreciate you bringing that up. Middle aged, I don't think we14

have -- I don't think we'll require that in that it would not15

have gone into the analysis of Mr. Bello initially to look up a16

word that didn't come into the zoning and didn't, therefore, need17

a definition. So, unless others disagree with me, I would move18

on.19

MR. CHAGNON: If I could point out, the reason for20

that is --21

CHAIRPERSON GRIFFIS: Yes.22

MR. CHAGNON: -- in the Webster's Dictionary23

definition it says people over middle aged.24

CHAIRPERSON GRIFFIS: Right.25
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MR. CHAGNON: And then middle aged was, in fact,1

defined.2

CHAIRPERSON GRIFFIS: Right.3

MR. CHAGNON: As opposed undefined.4

CHAIRPERSON GRIFFIS: Right. And I understand what5

your point is and where you're going with it. What I have a hard6

time is getting from what you want to see happen, how we7

translate it into the pertinents for Mr. Bello's own deliberation8

and process, standard operating procedures for him to be issuing9

that C of O and I don't see how he would have gone down and10

looked at -- if he had testified, you know, look I looked at the11

definition of middle aged, it would be absolutely appropriate,12

but I don't see how we get him looking to that definition.13

MR. CHAGNON: Well, I think what we're talking14

about is under the zoning regulations, Webster's Dictionary is15

the default for the meaning.16

CHAIRPERSON GRIFFIS: Yes, for the meaning of any17

words undefined in the regulations.18

MR. CHAGNON: Right. And elderly is undefined.19

CHAIRPERSON GRIFFIS: Right.20

MR. CHAGNON: And in Webster's Dictionary at least21

in the one that I have, it specifically says references --22

CHAIRPERSON GRIFFIS: I understand the age.23

MR. CHAGNON: -- middle aged and --24

CHAIRPERSON GRIFFIS: Right.25
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MR. CHAGNON: -- puts it 40 to 60 years of age.1

CHAIRPERSON GRIFFIS: Right.2

MR. CHAGNON: Mr. --3

CHAIRPERSON GRIFFIS: And your testimony is part of4

the record and so -- and I think that's what -- two points, it5

will be redundant perhaps, not necessarily 100 percent redundant.6

Again, I'm going to stand by not requesting the middle aged7

definition because I don't see how that went to the process of8

Mr. Bello's operating procedure in issuing the C of O.9

We have your testimony. You have testified to10

that. The definition of elderly, it's in the record. Even your11

oral testimony on middle aged, it's in the record. So, we have12

that to deliberate on.13

But, it's inappropriate for me to get a definition.14

MR. CHAGNON: But, my dictionary is not the15

official dictionary.16

CHAIRPERSON GRIFFIS: I understand that.17

MR. CHAGNON: And that you made a point of and18

that's the only reason I --19

CHAIRPERSON GRIFFIS: And the official dictionary20

would define undefined terms listed in the regulations. It does21

not say child, middle aged, and elderly. We're not striving for22

a definition of middle aged. It actually goes to making your23

case, but I can't link you making your case with the Mr. Bello's24

process and then Mr. Bello's official definition of middle aged25
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and that's where we have to leave it at this point because I1

can't say it any other way.2

The other issue brought up was -- huh? Oh, parking3

calculations. Calculations of parking and I think we do not need4

a written analysis because I think it's very clear once we get5

the verification or further substantiation of the testimony given6

out previous and the use, we go to 2101 and we will find where7

and how that parking was calculated.8

MR. CHAGNON: Well, I think it's a fairly involved9

formula. I mean it involves an aggregation of the multiple uses10

on the site and then those multiple uses have to be allotted back11

on the grandfathering.12

MR. ABDULLAH: Mr. Chairman, we -- this was raised13

during --14

CHAIRPERSON GRIFFIS: Yes.15

MR. ABDULLAH: -- the hearing. You made a decision16

from the bench that it would be addressed orally by Mr. Bello17

which he then proceeded to address. He was questioned. There18

was rebuttal and cross on his explanation as to how he made that19

calculation. So, this is now being brought back up. This is20

already asked and it was already -- it was decided by the Board21

with regard to this request.22

CHAIRPERSON GRIFFIS: Yes. Okay. And I would23

agree. I would say we certainly could have had -- well,24

whatever. More information involved. We did and I think what we25
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have and in fact, you know, to re-ask basically for another1

parking assessment by the ZA I'm not sure we're getting anything2

more than actually what was presented today for this case and3

actually in written form. So.4

MR. ABDULLAH: Before we continue, there was one5

area that we didn't clarify and that was the process for6

submission and rebuttal, the dates that material had to be7

submitted by.8

CHAIRPERSON GRIFFIS: Right.9

MR. ABDULLAH: The time period that we would have10

to rebut and when the decision would be made as regards --11

CHAIRPERSON GRIFFIS: Although my Staff wants to --12

or not my Staff, the Office of Zoning Staff wants to bolt out the13

door, they would not leave before going through all of that. In14

which case we should turn to them now and see what dates we have15

and then we will back away from that for submissions.16

VICE CHAIRPERSON RENSHAW: And I have, Mr.17

Chairman, just one request that I get a copy of Council Member18

Fenty's letter that was referenced earlier and I asked for a19

copy.20

CHAIRPERSON GRIFFIS: Oh, indeed. Thank you very21

much for bringing that up. That is also another piece from the22

previous record that we can introduce into this.23

MS. BAILEY: Well, we have that document available,24

Mr. Chairman. So we can take care of that.25
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CHAIRPERSON GRIFFIS: Fabulous.1

MS. BAILEY: It's just a few minutes.2

CHAIRPERSON GRIFFIS: We'll assume that it's done.3

VICE CHAIRPERSON RENSHAW: Good.4

MS. BAILEY: I'm assuming, Mr. Chairman, we're5

talking about a decision for May?6

CHAIRPERSON GRIFFIS: Yes.7

MS. BAILEY: Okay. And that would be May 7th which8

would be a first meeting day.9

Can the materials that have been requested be10

provided by April 22nd, Mr. Chagnon and Mr. Abdullah. Is that --11

MR. CHAGNON: To be perfectly honest, I'm an12

accountant and this entire day has been shot for me and between13

now and April 15th, I've been working seven days a week since14

January 12th. So, that would be hard for me.15

MS. BAILEY: So, you want something later than16

that?17

MR. CHAGNON: Yes, give me at least ten days after18

April 15th. The 25th, something like that would be fine.19

MS. BAILEY: Well, if that's the case then, a20

decision could not -- because we need time for response, Mr.21

Chairman, so May 7th may not be an appropriate time.22

You could either take it through a special public23

meeting or set it for a decision in June.24

CHAIRPERSON GRIFFIS: I'm inclined to move it to25
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June unless the others are -- and let's err on the side of1

caution and give Mr. Chagnon enough time to get that done and2

then adequate responses.3

MS. BAILEY: June 4th?4

CHAIRPERSON GRIFFIS: Yes.5

MS. BAILEY: May 13th, would that be better for6

you?7

MR. CHAGNON: Oh, that's plenty of time.8

MS. BAILEY: Okay. So, May 13th for the9

submissions.10

CHAIRPERSON GRIFFIS: That means you can sleep the11

week after the 15th and then get up and deal with this.12

MS. BAILEY: Mr. Abdullah, May 20th responses if13

any.14

MR. ABDULLAH: That's May 20th?15

MS. BAILEY: Yes, sir.16

MR. ABDULLAH: Yes.17

MS. BAILEY: And that's it, Mr. Chairman. Just to18

go over, May 4th is the decision, submissions by May 13th.19

MR. ABDULLAH: I think a clarification.20

MS. BAILEY: I'm sorry. June 4th.21

MR. ABDULLAH: June 4th?22

MS. BAILEY: June 4th. June 4th decision date.23

May 13th submissions, May 20th responses.24

MR. ABDULLAH: What about findings -- proposed25
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findings of fact, when would they be due?1

MS. BAILEY: At the same time the responses were2

due. May 20th.3

CHAIRPERSON GRIFFIS: Good and to be clear, we4

would request that from both sides. Mr. Chagnon -- okay.5

Anything else?6

MR. WASHINGTON: What time June 4th?7

CHAIRPERSON GRIFFIS: Pardon me.8

MR. WASHINGTON: What time is the decision for June9

4th?10

CHAIRPERSON GRIFFIS: Oh, indeed. I'm glad you're11

bringing that up. June 4th is our decision making. It's in the12

morning. It starts at 9:00 a.m. We have -- I don't have the13

exact -- so, it's at 9:30? Our decision makings? Oh, okay.14

9:30, I'm sorry. I don't know where it is on the schedules, but15

it would be called in the morning.16

I guess we've been doing so many special public17

meetings at 9:00 that I'm getting used to getting called at that.18

Okay. So, 9:30 and then, of course, the agenda will be posted19

so you'll know somewhat in the order or just to let you know that20

our schedule can change and adjust to the moment of.21

If there is nothing further, any other questions,22

clarifications that are needed?23

Okay. Well, then before I adjourn, I have to24

absolutely thank you all for bearing through this for the long25
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afternoon, but also the Staff that I think is probably going up1

on 11 hours today and, of course, our Board that puts in their2

Tuesdays is going close to that if not longer. So, with that, I3

will adjourn the 26th of March 2002 afternoon hearing and bid you4

all a great evening.5

(Whereupon, the meeting was concluded at 6:45 p.m.)6


