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9:58 a.m

CHAI RPERSON  CRI FFI S: CGood norning, ladies and
gentlemen. The hearing will please cone to order. This is the
26th of March 2002 public hearing of the Board of Zoning
Adjustnment for the District of Colunbia. M/ name is GCeoff
Giffis. | amthe chairperson today.

And joining me is our Vice Chair M. Anne Renshaw.

M. Levy is with us representing the National Capital Pl anning
Commi ssion and we do anticipate one nore Board Menber, but we are
going to start the nmorning session and they will join us perhaps
when they cone. CQur other appointee will not be with us today as
he was taken out of town on business.

Copies of today's hearing are available -- rather
the agendas are available for you. They are located to ny |eft
at the table. The table that you did enter -- by the door you
entered into.

Pl ease be aware that these proceedings are being
recor ded. So, we must ask you to refrain from any disruptive
noi ses or actions in the hearing room

Wien presenting information to the Board, speak
into the mcrophone and state your nanme and honme address before
presenting your testinony. I will walk everyone through the
technical difficulties that we often have when you're up at the

table. So, don't worry about that.
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Al persons planning to testify either in favor or
in opposition are to fill out two witness cards. These cards are
| ocated al so at the table where you canme in and they should be at
the table in front of us. Upon comng forward to speak to the
Board, please give those two cards to the recorder who is sitting
to ny right.

The order and procedure at a special exceptions and
variances today will be:

1. First, statement and wtnesses of the
applicant;

2. Second will be government reports including the
Ofice of Planning and any other specific to cases;

3. Third would be the report from the Advisory

Nei ghbor hood Conmi ssi on

4. And, fourth will be parties or persons in
support;

5. Fifth would be parties or persons in
opposi tion;

6. And sixth, finally, we wll have «closing

remarks by the applicant.

Cross exanination of witnesses is permitted by the
applicant or parties.

The ANC within which the property is located is
automatically a party in the case.

The record will be closed at the conclusion of each

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5

case except for any material specifically requested by the Board.

The Board and the Staff will specify at the end of the hearing
exactly what is expected and the date when the persons nust
submt the evidence to the Ofice of Zoning.

After the record is closed, no other information
will be accepted by the Board.

The Sunshine Act requires that the public hearing
on each case be held in the open and before the public. The
Board nay, however, consistent with its rules of procedure and
the Sunshine Act enter executive session during or after public
hearing on a case for purposes of reviewning the record or
del i berating on the case.

The decision of the Board in these contested cases
must be based exclusively on the public record. To avoid any
appearance to the contrary, the Board requests that persons
present not engage the nenbers of the Board in conversation

I would ask everyone at this time to turn off any
beepers or cell phones so that we don't disrupt any of the
pr oceedi ngs.

And the Board wll now consider any prelimnary
matters. Prelimnary natters are those which relate to whether a
case will or should be heard today such as requests for a
post ponenent, continuance or a wthdrawal or whether proper and
adequate notice of the hearing has been given.

If you are not prepared to go forward this norning
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or if you believe that the Board should not proceed, now is the
time to raise such a natter before | got to the general public

I will ask Staff if they have any prelimnary
matters

MB. BAI LEY: M. Chairman, nenbers of the Board,
good nor ni ng.

CHAl RPERSON GRI FFI'S: Good nor ni ng.

M5. BAILEY: W do and it concerns the second case
that's on the agenda, Application Nunber 16824 of Stanley B.
G eenberg. The applicant has requested that that case be
wi t hdr awn.

CHAI RPERSON GRI FFI S: Thank you very nmuch and | et
ne al so welcome you and say good nmorning to you, Ms. Bailey, M.
Nyarku who is sitting on your left, and M. Hart also Staff is
sitting closest to me on ny right.

Yes, | think we'll accept that w thdrawal, but |et
ne just take a quick noment and indicate that the reason for
withdrawal on this case although nmay not be precedent setting,
but here is a neighbor who, in fact, had put an application
toget her, began presenting, and found that there was opposition
with his neighbors and had said at that hearing that he would
withdraw if he could not alleviate the objection and that
obj ection was not withdrawn and he has said and stood to his word
he would not continue if his neighbors didn't want it. That's

too bad. It may have been a nice design.
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But, nonetheless, let us move on. Call the second
case.

M5. BAILEY: M. Chairman, Application Nunber 16853
of the National Association of Colored Wnens dubs, Inc.,
pursuance to 11 DCVR 3104.1, for a special exception to allow a
nonprofit organization under section 217 and 352, in a DU R5-D
District at premises 1601 R Street, NW (Square 178, Lot 78.)

Al those wishing to testify please stand to take
the oath. Please stand.

Do you solemmly swear or affirmthat the testinony
you are about to give in this proceeding will be the truth, the
whol e truth, and nothing but the truth?

PARTI Cl PANTS:  Yes.

MS. BAI LEY: Thank you.

CHAI RPERSON GRI FFI' S: Good nor ni ng.

M5. PRI NCE Good norning, Chairman Giffis and
menbers of the Board. I'm Allison Prince with Shaw Pittnman and
I'm here today on behalf of the National Association of Colored
VWnens d ubs.

W're here today in connection with a special
exceptional application to secure permssion to use the existing
building at 1601 R Street for non-profit office purposes.

As Dr. Patricia Fletcher the National President of
the organization wll testify today, all of the criteria

necessary to satisfy the standards of Section 217 of the zoning
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regul ati ons have been net. Specifically, the building contains
over 10,000 square feet of gross floor area and is a contributing
building to the 16th Street historic district.

Because of the low intensity use of the building,
it will not have any adverse affects on neighboring properties.
No goods or other nerchandise will be created or sold from the
premises. Finally, no additions or nodifications to the exterior
of the building are proposed.

The application involves the organization's return
to its historic home which it purchased in 1954 and occupied
until 1970 before mnmoving to another building on upper 16th
Street. The building was rented out for private club purposes
until the organization's recent return.

Both the Ofice of Planning and ANGC 2B support
approval of the application and we are aware of no opposition.

If the Board has no questions, | would like to
proceed w thout further delay wth our first wtness, Dr.
Patricia Fletcher.

Allistair Cellatum an architect with OPX is also
available to describe the recently conpleted renovation of the
buil ding should you find that necessary although the plans are
not a part of the record and that would be for infornational
pur poses only.

If the Board has no questions, we'd like to proceed

with the testinmony of our first witness.
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CHAI RPERSON GRI FFI S: Qui ck question. I's anyone

el se here for this case this norning? Not seeing any indication.

Ckay.
| think we're -- anyone have any? Cood.
Let's proceed.
DR FLETCHER Thank you for this opportunity.
CHAl RPERSON GRIFFI'S:  There we are.
DR FLETCHER Thank you. Thank you for thi

opportunity to address the Board of Zoning Adj ustment.

S

| am Patricia Fletcher and | am the 25th President

of the National Association of Colored Wnens d ubs. I live in
St eubenvill e, hio. My degree is in Education Admnistration
Specialist in Qurriculum

Prior to that, being president, | was principal of
Garfield International School and | taught at Franciscan

University for eight years and Dayton University for eight years.

I've had an opportunity to travel. As president

one of the outstanding things, | had the opportunity to go to the

50th United Nations as a voting del egate.

Sone of the things that |'ve had an opportunity to

do in 2000, | had the Chio Hall of Fane and 2001 Hall of

Excel | ence.

| have one son. He's a cardiologist. M daughter-

in-law is a podiatrist and | have one granddaughter and she's the

boss. She's six years old. M husband is an engi neer.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

Little bit about the history of the organization.
W have been in Washington, D.C. for 106 years. W were
organi zed by Josephine Pierre and we have 1,000 clubs in 38
st at es.

Qur name is the National Association of Colored
Wnens Cubs and Youth Affiliates. W are named that -- it's a
hi storical nanme because that was what we were naned when the
organi zati on was organi zed 106 years ago.

Qur nenbership is open to anyone that supports our
goals. Qur notto is lifting as we clinb. W operate with five
regions and we start at the local and work up to the state -- up
to the national.

W have had nany things that have been packed.
Washington, D.C., our first president NMary Church Terrell, they
are now -- Hecht's Department Store is planning an annex. They

had the ground breaking in 2001 and it will be dedicated in 2003.

Another inpact that our organization's had on
Washington, D.C., we pay the nortgage for Frederick Douglass and
we turned it over to the Park Service.

The third thing -- inpact that we've had here Mary
Bet hune, she has her counsel house. It's a historical site at
1318 Vernont.

So, you see, we have been in this city for 106

years. W have owned three building. Qur first building was at
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12th and O Street. Then we bought 1601 R Street in 1954 and we
noved to 1601 -- 5808 16th Street and now, we want to return --
we have returned to 1601 R Street.

And the purpose for us noving there was so that we
could have nore office space. W are electronically on Iline
access. Qur history is on public university and that's where our
archive docunents are.

M/ role in NAOAC as national president, | traveled
extensively all over the 38 states that we have | have served
four years which is the normal term but due to our renovational
program | was elected for tw nore years and during ny
adm ni stration, we've established col |l ege canpuses.

W patented the project for Gandparents' Acadeny

and we now have a G andparents' Acadeny here in Washington, D.C

W were able to sell the property at 5808 16th
Street. W established a partnership with Talidega College. W
give two full-time scholarships and we have conpleted the
renovation of 1601 during this adm nistration.

About the project, well, how did it start? Wll,
it started -- many days | stood there and prayed just to be able
to renovate that building. That's how it started. W' ve had
four presidents that had tried -- the building was enpty for 12
years and we had had four presidents trying to renodel this

bui I ding and we were not able to obtain a | oan because of our per
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capita tax. Qur organization functions solely on nenbers paying

what we call per capita taxes dues of $60.00 and it was very

to obtain a |oan. But, we were able to raise $300, 000

had

to

renovate the building and we sold 5808 16th Street. So, we cane

up with around $7,000 as a down paynent.

W had to change our architect was one of
probl ems during the building and we have d nman & Partners.

In 1999, 23 signed a contract with R ggs Bank

we have Tonpkins Builders for our construction people.

t he

and

W started in 1999. W entered our building -- we

had our dedication in October 2002.

W had the problem -- we had problens with
construction. W had $100, 000 change order because we had 58,
in structural. The building setting 12 years.

Then we had 38,000 plunbing because, you know
code had changed since we had the permit and we had to put

copper piping. So, that was part of our problem and the proj

t he

000

t he

in

ect

-- once we were in the building for six nmonths, we had the Dupont

Fl ood and yesterday, they just finished the flood. So, anyway.
But, we had our dedication again in Cctober
many of the neighbors were so happy and they were part of
dedi cati on.
Pl anned uses for the building, we have -- it
adm nistration building for our 38 states. W have

Grandparents' Acadeny. W do national collaboration wth
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national presidents in DDC. W have nonthly health -- well ness.
W have H gh Tea Society for the high school students here in
Washi ngton, D.C

VW were in the process of putting in a conputer in
our -- in our basenent with Lockheed Martin when we had the
fl ood. So, we will be trying to initiate the literacy program
that we had pl anned there.

W al so hope to obtain sone grant noney to help us
support these prograns.

Qur need for special exceptions: A  The Standard
for granting a special exception for a nonprofit use of an
existing resident budgets are nmet by NACW s use of this
bui | di ng. 2171, the building nmust be listed in the District's
Inventory of Historical Site or nust be located within the
historical district of 10,000 square feet. The building at 1601
R Street, NW is a contributing building to the 16th Street
historical district and is approxi mately 10, 892.

Two, use of the --

CHAI RPERSON (RI FFI S: If I could interrupt you, |
think we have that laid out in front of us.

DR FLETCHER (xay.

CHAI RPERSON CRI FFI S: Unl ess there's other things
you want to wal k t hrough --

DR FLETCHER  No.

CHAI RPERSON GRIFFI'S:  -- | think we have sone quick
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guestions and then we go to that.

"1l continue on with that, but there is enclosed
in the submission by the applicant the certification of the
historic and | think we just need to get into some of the
specifics unless there's other things that you want talk --

DR FLETCHER I'IIl just do ny conclusion then.

CHAI RPERSON GRI FFI'S: Very good. Thank you.

DR FLETCHER In sum our project net all the
necessary requirements for a special exception. NACWC is
delighted to be back in our historical headquarters at 1601 R
Street and we look forward to nmaking a positive and beneficial
contribution to the nei ghborhood.

Thank you.

CHAI RPERSON (RI FFI S: Thank you very much and | et
me just say it is an inpressive history of your organization and
we're honored to have you here today and not to nention the
structure itself s quite an inpressive structure and no
construction job goes wi thout some joys and tribulation. So, we
wi sh you well with that.

Now, let us get to the specific pieces of the case

for the special exception. I think that there were sone, in ny
m nd, just some question of use. You brought it up again in
terns of this will be primarily the admnistrative offices as

you' ve indicated for 38 states for the organi zation.

Let nme also see if |I'mcorrect that the full nane
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actual ly includes "and Youth Affiliates."

DR FLETCHER That's not officially.

CHAI RPERSON GRI FFI'S: | see.

DR FLETCHER Qur official nane is the National
Associ ati on of Col ored Wonrens d ubs, | ncorporation.

CHAI RPERSON GRIFFI'S: Ckay. Ckay. Can you speak
briefly to -- you indicated in the subm ssions the -- the health
and wel | ness, also the training, and the nentoring prograns.

DR FLETCHER  Yes.

CHAl RPERSON GRIFFI'S:  Those are functioning within
the building. They're not -- they are the primary use. They're
not the prinmary use.

DR FLETCHER They're not the primry use. The
training program was for conputers that we were trying to
establish and it would be a program where we would have youth
cone in for training on the conputer.

CHAI RPERSON CGRI FFI' S: Yes.

DR FLETCHER The wellness program is a program
that we worked out for just Dupont G rcle where we'd have a nurse
there to check blood pressures and that type thing and that
doesn't address |lots of people.

CHAl RPERSON  CRI FFI S: How do you get that
clientel e?

DR FLETCHER This is with the Adventist Health

Care.
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CHAI RPERSON GRI FFI'S:  Ckay.

DR FLETCHER  And Katherine Brady is the outreach
person for that program

CHAI RPERSON GRI FFI S: Ckay. So, they have the
program They'|ll be utilizing the space there.

DR FLETCHER  Yes. Yes.

CHAl RPERSON @RI FFI S: And that's on, you know,
seven days a week, five days a week?

DR FLETCHER No. No. No, that's once a nonth.

It's a volunteer thing --

CHAl RPERSON (RI FFI'S: | see.
DR FLETCHER -- on once a nonth.
CHAl RPERSON (RIFFI'S: | see.

DR FLETCHER  No.

CHAI RPERSON  GRI FFI S: So, these are actually
speci al prograns --

DR FLETCHER  Yes.

CHAI RPERSON GRIFFIS:  -- that are going to happen
within the organi zation itself?

DR FLETCHER  Yes.

CHAI RPERSON CRI FFI S: As part and parcel of the
admini strative building --

DR FLETCHER  Yes.

CHAI RPERSON GRIFFIS:  -- you'll utilize those kind

of spaces.
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DR FLETCHER  Yes.

CHAl RPERSON GRI FFI S: | see. Ckay. The ot her
piece that | have right now, let me turn it over to the other
Board Menbers for questions, is you did indicate that the
architect was here. | don't think we need to walk through the

plans. W nmay change our mind on that, but being that one of the
tests is the 10,000 square feet, | think we would just want in
the record sonme docunentation that established that.

You have indicated that is -- it is above 10,000
and | don't have it right in front of nme, but I think it's 10,300
-- 10,892 square feet. So, if we just get that submitted to the
record.

M5. PRNCE: Yes. In a statenent? Excuse nme. A
statenent from the architect on the record right now, would that
be acceptable or we can do it in witing after the hearing?

CHAI RPERSON GRIFFIS: Let's see how it rolls. W
may just have that submitted into the record at some point.

M5. PRINCE: That's fine.

CHAI RPERSON CGRIFFIS: | mean | -- the statenent of
the architect, | hold at the same level as the statemnent
subm ssi on.

M5. PRINCE:  Yes.

CHAI RPERSON GRIFFIS:  So, we have that in front of
us.

M5. PRINCE  Yes.
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CHAI RPERSON GRI FFI S: Any other questions at this
time? M. Levy.

MEMBER LEVY: Just to follow up, M. Chair, on your
line of questioning. So, the wellness program Dr. Fletcher, is
-- you said it's one nurse and it's once a nonth and --

DR FLETCHER Once a nonth. Yes.

MEMBER LEVY: -- it's sone kind of a walk-in --

DR FLETCHER  Yes.

MEMBER LEVY: -- nei ghborhood oriented --

DR FLETCHER  Yes.

MEMBER LEVY: -- program |'mjust trying to get a
handle on these uses. How would -- the Conputer Literacy
Program what is that envisioned as?

DR FLETCHER VWll, what we're doing is just
working with schools and this would just be sonmething to meet
needs of a school .

MEMBER LEVY: Right.

DR FLETCHER W're a service organization and
that's what we -- that's what our organization is all about
trying to inprove use life and we do have youth affiliates and
our program is from five to 18. That's the -- that's what we
address and so, the conputer program would just be sinply
offering the service as a community. W go to a school. Sign up
one school and just naybe train sonme of the students that need

additional help or a student that wouldn't have this type of
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equi pnrent avai | abl e.

MEMBER LEVY: Rght. | nean is it one conputer or
isit 20 conputers? Is it a classroon?

DR FLETCHER It's like -- we'd set up like a
mni-classroomand it would be ten at the nost.

MEMBER LEVY: And how often would you envision
t hat ?

DR FLETCHER Maybe once a week. Because we'd
have -- you'd have -- you know, you'd have to get into naybe a
bus bringing them and a bus taking them back. That would be --
it would be no parking or anything like that involved in this.

MEMBER LEVY: Right. And 1'd like to continue, M.
Chair, if we can just get a handle on the uses if that's
accept abl e.

Ckay. So, then, Dr. Fletcher, there's also a
G andparents' Mentoring Acadeny?

DR FLETCHER.  That is something that's in our 38
states and that would be -- we have a club here. In fact, we
have four clubs here in Washington, D.C. and that would --

MEMBER LEVY: It's at separate |ocations?

DR FLETCHER  Yes. This would be their project
It's one of their projects because as | said, we have 20
G andparents' Academies throughout the United States and what
this would be naybe |ike once a year they would come from various

parts of the state because this is the national office.
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MEMBER LEVY: So, is that just admnistered at this
office or --

DR FLETCHER Primarily just adm nistered.

MEMBER LEVY: And then once a year, there would be
an event --

DR FLETCHER Right.

MEMBER LEVY: -- of some --

DR FLETCHER  Yes.

CHAI RPERSON GRI FFI'S:  Ms. Renshaw.

MEMBER LEVY: Thanks.

CHAI RPERSON GRI FFI'S:  You' re wel cone.

VI CE CHAl RPERSON RENSHAW  Good nor ni ng.

DR FLETCHER  Good nor ni ng.

VICE CHAI RPERSON  RENSHAW I enj oyed your
presentation --

DR FLETCHER Thank you.

VI CE CHAl RPERSON RENSHAW  -- about the history of
your organization and the building. You are certainly a very
wel | known and well respected organi zati on.

DR FLETCHER Thank you.

VI CE CHAl RPERSON RENSHAW  You had mentioned in the
uses. I'm just dovetailing on what ny colleague, M. Levy, has
asked vyou. You had nentioned the admnistration for your
organi zation is the prinmary use of this building.

DR FLETCHER  Yes.
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VI CE CHAl RPERSON RENSHAW  For that, you have two
no nore than?

DR FLETCHER Right. W have two.

VI CE CHAl RPERSON RENSHAW  Two enpl oyees.

The grandparents' programis on-site or off-site?

DR FLETCHER It's off-site.

VI CE CHAl RPERSON RENSHAW O f -site.

DR FLETCHER  Yes.

VI CE CHAl RPERSON RENSHAW  All right.

DR FLETCHER It's the Washington and Vicinity.

VI CE CHAl RPERSON RENSHAW  Ckay. And that's part

of the work of the two enpl oyees that you have?

Aub. It’

housed in

DR FLETCHER No. No, it's under the Vicinity
s not part of the administrative staff.

VI CE CHAl RPERSON RENSHAW And the Vicinity AQub is
thi s buil di ng?

DR FLETCHER No. No.

VI CE CHAl RPERSON RENSHAW It isn't?

DR FLETCHER No, none of the clubs are housed in

the building. They just sinply neet there maybe once a nmonth or

twice a nonth.

Conput er

(202) 234-4433

VI CE CHAl RPERSON RENSHAW Got it. Al right.
DR FLETCHER And it's like, you know.
VI CE CHAl RPERSON RENSHAW So, you have the

Literacy Program where you go to the schools. The
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school s do not cone to you?

DR FLETCHER No. W -- no, the ten --

VI CE CHAlI RPERSON RENSHAW  The ten young peopl e?

DR FLETCHER The ten young people will come to
t he buil di ng.

VICE CHAl RPERSON RENSHAW WIl cone to the
bui I di ng?

DR FLETCHER Right. Right.

VI CE CHAI RPERSON RENSHAW Al right. And that's
going to be on a weekly progran?

DR FLETCHER Yes, one weekly program Yes.

VI CE CHAl RPERSON RENSHAW  One weekly program ten
at the nost.

DR FLETCHER  Yes.

VI CE CHAI RPERSON RENSHAW And it's going to run
for how |l ong and then do you pick up another school after that?

DR FLETCHER No. Oh, you nean after we finish?

VI CE CHAlI RPERSCN RENSHAW  Yes.

DR FLETCHER | cannot answer that because we
haven't -- it's a pilot programand | don't know. Once we do one
school, you know, maybe we'll stay at that one school. So, it
just depends on how long it takes. It's a pilot program for us.
As | said, we've been in the building a year and we're just
starting these program So, | don't really know, but we wll

just work with like ten students.
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VI CE CHAI RPERSON RENSHAW  So, you will adding on

an instructor for the ten students?

DR FLETCHER Right.

VI CE CHAl RPERSON RENSHAW Al ri ght.

DR FLETCHER  One person.

VI CE CHAlI RPERSON RENSHAW Ckay. Then you had
nmentioned earlier what | heard to be a high school society --

DR FLETCHER Right.

VI CE CHAl RPERSON RENSHAW - - progranf®

DR FLETCHER Wat this is it's a Hgh Tea

Soci ety. It's been featured here in Washington, D.C. and Judge
Terrell is the sponsor for this program and what we will do is
give these young ladies an opportunity. It's called -- it's

nanmed after our first president Mary Church Terrell and so, we
woul d give them the opportunity to meet in our buildi ng because
it's such a historical thing for them and they have tea and they
put on their gloves and it's just a little social function that
woul d neet |ike on Saturday afternoon once a nonth.

CHAI RPERSON GRIFFI'S:  But, high tea can get pretty

out of control as far as | understand. That's been ny experience

VI CE CHAl RPERSON RENSHAW  Qur Chair doesn't really
know about high teas. W do. W do.
In Ms. Prince's submssion to the Board, she

nmentions on page five as the nei ghborhood previously accomodat ed
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parking for the private club that had used your property --

DR FLETCHER  Yes. Yes.

VI CE CHAl RPERSON RENSHAW -- for a period of tine.

DR FLETCHER  Yes.

VICE CHAI RPERSON RENSHAW Wth a potential
occupancy of 180 she said, it can reasonably accomodate the
| ower intensity parking needs of the non-profits.

DR FLETCHER Right.

VI CE CHAI RPERSON RENSHAW You had nentioned the
possibility of bus use -- busing young people into your site and
havi ng to bus them back.

DR FLETCHER  Yes.

VI CE CHAl RPERSON RENSHAW  Wiere is the bus going
to park? The neighborhood that is a congested area and with no
par ki ng around, how are you going to handl e that?

DR FLETCHER W have a driveway right there.
They would sinply drop the students off and the stairway that
takes theminto the baserment is right there. So, it wouldn't be
a matter of parking a bus. It would be a matter of drop off and
pi ck up.

VI CE CHAI RPERSON RENSHAW  So, there wouldn't be a
bus --

DR FLETCHER There wouldn't be a bus there
wai ting for the students.

VI CE CHAl RPERSON RENSHAW  Al'l ri ght.
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DR FLETCHER So, no, it wouldn't be that and as

we said before this is a -- the usage of parking with the Metro
and the bus, we certainly -- it's a nuch -- our building now the
use 180 private club, this is really -- a really a small scale

type of use for parking.

VI CE CHAI RPERSON RENSHAW Yes. There is the
proposal for an apartnent for some quarters on the top floor.

DR FLETCHER Ch, no, it's in the building. It's
just on the top floor. Qur organization -- the presidents are
nom nated fromall over the country. The two previous presidents
were from Al abama. The other one was from New Jersey. | live in
Steubenville. Wat they do they always provide a quarters at the
top of the building. | cone here approxinmately once a nonth and
once a nonth, that's where | stay.

So, that's why they do that. Because the next
president mght be fromlllinois or New York.

VI CE CHAl RPERSON RENSHAW  Yes.

DR FLETCHER And it's just accommodation when
you're here and like I said | --

VI CE CHAlI RPERSON RENSHAW  For the president?

DR FLETCHER For the president's use only.

VI CE CHAl RPERSON RENSHAW O an officer?

DR FLETCHER Right. VYes.

VI CE CHAl RPERSON RENSHAW Al right. Thank you.

M. Chair.
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CHAl RPERSON GRI FFI S: Yes, thanks. So, | think

what's happening here is the Board is just trying to get a handle

on --
DR FLETCHER  Yes.
CHAI RPERSON GRI FFI S: -- the program that's going
into this building. Because | think what they're seeing is

one/two enpl oyees, a very large building, and then a lot of talk
of prograns.

What ny understanding is that these prograns are
obviously directly related to the association and the m ssion of
t he associ ati on.

DR FLETCHER Right.

CHAI RPERSON GRIFFI'S:  And actually what |'m hearing
is that there's a lot of utilization of the spaces and the roons
in the building --

DR FLETCHER  Yes.

CHAl RPERSON GRI FFI S: -- for perhaps particular
prograns that are organi zed outsi de.

DR FLETCHER That's right.

CHAI RPERSON CRI FFI S: But, will conme in and those
uses and those groups are in line wth the association's
di rection and pur pose.

DR FLETCHER  Yes.

CHAI RPERSON GRI FFI S: But, it does bring up the

qguestion of you have two enployees running the business of the
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association, that entire building. Am|l correct that --

DR FLETCHER Yes, that's correct.

CHAI RPERSON (RI FFI S: Ckay.

DR FLETCHER  That's correct. W have two full-
time people in the building.

CHAI RPERSON GRI FFI' S: Yes.

DR FLETCHER  And they actually operate the day-
to-day building and then the prograns that we have coning in are
just like maybe once a week or once a nonth or I'm there like
once a week -- | nean once a nonth

CHAI RPERSON GRIFFIS:  So, is it --

DR FLETCHER I fly from Pittsburgh here once a
nont h.

CHAI RPERSON CRIFFIS:  It's fairly fair to say then
the two enpl oyees in the association would have their offices.

DR FLETCHER Oh, vyes.

CHAI RPERSON GRI FFI S: And then conceivably there
will be other meetings happening within the building in the
| arger roons that were created

DR FLETCHER  Yes. Yes.

CHAI RPERSON GRI FFI S: And they would, you know,
cone and go, but the two enployees are obviously running the
association. So, you're alnost -- well, | won't go any further
than that.

Ckay. | think I have a good handl e on that.
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Let me ask Ms. Prince your representative today.
First of all, on the subnission on page five, item five, there
was an indication as under Section 217 that any addition or
nodification to the exterior, et cetera and you ve stated that
al | previous nodifications to the building have received
necessary BZA approvals. D d you have those --

M5. PRINCE: No, HPRB approvals that should say.

CHAI RPERSON GRIFFI'S:  That shoul d say HPRB.

M5. PRRINCEE HPRB. |'msorry.

CHAI RPERSON GRIFFI'S:  Indeed. Now, |'m | ooking at
al so your appendix D1 believe it is. Athough, |I'm never quite
sure if it's on top or bel ow The C of O which indicates the
club for private 180 seats which has been tal ked about. Woul d
that have needed t he BZA approval ?

M5. PRINCEE No, private club is a permtted use --

CHAI RPERSON GRI FFI'S:  Ckay.

M5. PRINCEE -- in the zone. But, we really aren't
a private club.

CHAl RPERSON (Rl FFI S: No. No. No, | understand
t hat. Just getting to the history and that has nothing to do
with where we are now

M5. PRINCE: Exactly.

CHAl RPERSON GRI FFI S: But, | just want to get
clarification on that.

M5. PRINCE: No, that's a nmatter of right use.
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CHAI RPERSON  GRI FFI S: Ckay. Anything el se?

Questions at this point?

VI CE CHAI RPERSON RENSHAW Yes, just back to
par ki ng agai n. One of the sensitive issues across the city |
t hi nk.

| note in the photographs that Ms. Prince included,
this is under Tab C in her subm ssion which is Exhibit Nurmber 20,
that you have a circular driveway. |Is that correct?

M5. PRINCE  Yes.

VI CE CHAl RPERSON RENSHAW A circul ar driveway and
that is -- do you allow parking -- one of your enployees park
there or --

M5. PRI NCE: One of the enployees park there.
Because she takes the other enployee back and forth.

VI CE CHAl RPERSON RENSHAW Ckay. So, is there
restricted parking out in front of your building?

M5. PRINCE  Yes.

VI CE CHAl RPERSON RENSHAW  But, there is no parking
in front of the building? Restricted parking?

M5. PRINCE: There is -- they have a sign and you
can park a various different tines --

VI CE CHAl RPERSON RENSHAW Ch, | --

M5. PRRNCEE -- in front of the building. Do you
nean in the street in front of the building?

VI CE CHAI RPERSON RENSHAW Yes, in the street.
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M5. PRRNCEE Ch, no, you can park in the street in
front of the building.

VI CE CHAI RPERSON RENSHAW  So, you can park right

infront?

M5. PRINCE  Yes.

VI CE CHAlI RPERSON RENSHAW Good. Thank you. I
didn't know from what | saw in the picture whether that was

restricted parking only for your organization, but it's not.

M5. PRINCE: No.

VI CE CHAl RPERSON RENSHAW  Good. Thank you.

CHAI RPERSON GRI FFI S: And, of course, being the
historic building, there would not be the parking requirenment or
it would be waived. But --

M5. PRINCE: W have a waiver.

CHAl RPERSON GRI FFI S: Yes, indeed.

M5. PRINCE  Yes.

CHAl RPERSON GRI FFI'S:  Ckay. Anything el se?

MEMBER LEVY: Just sort of a quick follow up on a
line of questioning fromthe Chair and it seens to ne |ooking at
the intensity of the use is that the building -- the najority of
the building will be unoccupied nost of the tine. I's that how
you woul d characterize it, Dr. Fletcher?

DR FLETCHER Yes, this building is for our
organi zation. It's for our nenbers and our nenbers visit all --

you know, they cone all the time, but it -- it doesn't -- they're
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So, the building is -- it's a historical. W' ve

always had a building. Like | said 106 years, we've always
a bui | di ng.

MEMBER LEVY: R ght.

DR FLETCHER And it's just our headquarters.

MEMBER LEVY: Right.

had

DR FLETCHER  And so, you know, we would like it

very much if our building could stay enmpty, you know. That's --

we just want it to be a service building to have neetings, to
have the type of training, the wellness, the whatever that
focuses on our notto "Lifting as we clinb. Making life better
for wonmen, children" and we also have nen now. W had started
with the young boys.

MEMBER LEVY:  Yes.

DR FLETCHER So --

CHAl RPERSON QR FFI S Vell, that's a whole
different case right there.

DR FLETCHER Vell, to tell you the truth, we
figured we needed sone young boys for our girls to marry. So, we

t hought we'd grow t hem

MEMBER LEVY: And they cone there to H gh Teas.

So, | mean would you anticipate that the building -- | nean
would it be furnished? As primarily sitting roons or

neeting roons?
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DR FLETCHER It's furnished. W have -- or the
first floor is the living roomand the foyer and the offices. On
the second floor, we just have a baby grand piano because well
this is the social part. The third floor is nore of a historica
room where our archives is. The fourth floor is where we hope to
have, you know, we can have like a nedia center for different
type things and the fifth floor is occupied with the president's
floor.

The basenent is a conplete finished basenment with
a, you know, the dishwasher and refrigerator and two bathroons
and two exits and so, we can acconmpbdate any type of training
that we'd want to do for young people or for our people when
they're here in town.

Once a year, our organization does hold a neeting
here and it's at a hotel though. 1It's not at our buil ding.

VI CE CHAlI RPERSON RENSHAW What is the occupancy
[imt on your building? Do you know?

DR FLETCHER No, | don't.

VI CE CHAl RPERSON RENSHAW  Ms. Prince?

M5. PRINCE: | suspect based on the square footage
it's the 180 that was approved for the private cl ub.

VI CE CHAl RPERSON RENSHAW  The 180 for the club

CHAl RPERSON  GRI FFI S If there's not anything
further, | think we can nove on with this.

As was stated in the beginning, there is no
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opposition on this case. So, let us go to the Ofice of Planning
and | think we don't need to go -- wal k through every detail. |If
sunmary is easily done, | think that would be appropriate, but it
was obviously a very well crafted report to the Board.

So, we'l | wel cone  our Ofice of Pl anni ng
representative.

MR WARD: Good norning, M. Chair. John Ward,
O fice of Planning.

The O fice of Planning support the application and
be a pleasure, we'll stand on the record.

CHAI RPERSON GRIFFI'S: | think that's good.

I's there any questions of Ofice of Planning by the
appl i cant? Board Menbers, any questions of the Ofice of
Planning? | think it was very straightforward and obviously, the
support is there.

Let us go down. W also have if 1'm not m staken

the report from the ANGC- 2B which cane into us this norning and |

have just briefly looked at it, but others wll correct ne I'm
sure. March 19, 2002 and they indicate enthusiastically
supporting this application and | think it all |ooks in order for

the great weight that we shall give it.

Ms. Renshaw, do you see that al so?

VI CE CHAl RPERSON RENSHAW  Yes, that is correct. |
was just scanning this letter that we've received for the nunber

of comm ssioners who voted and the letter states that seven of
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seven conm ssioners were attendance, a quorum and the notion was
approved unani nously.

CHAI RPERSON (RI FFI S: G eat and before we do give
that great weight, we wll have to waive our rules and accept
that report which if there's any opposition that can be indicated
now. If not, I'd take that as a consensus. Ckay.

| am not having any other indication of government
reports at this tinme.

Is there anyone who has shown up to testify for
this application which is before us, The National Association of
Col ored Wrrens dub, Inc. Very well. I"'m not seeing a rush to
the table.

W'll continue on and give you an opportunity for
any closing remarks that you mght have or questions from the
Boar d.

Nothing at this tine?

M5. PRI NCE: No, we would just ask for a quick
decision if possible and thank you for your tine today.

CHAI RPERSON GRI FFI S: G eat . Sure. And so your
bench deci sion sumary order is being requested.

Anything further, Board Menbers? Any other issues
to be handl ed, questions, conments?

Very well then. I would nove that we approve
Application 16853, The National Association of Colored Wnens

Cubs, Inc. for special exception to allow the non-profit
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organi zation under section 217 and 352 at prem ses 1601 R Street,
N W

VI CE CHAlI RPERSON RENSHAW  Second.

CHAI RPERSON GRI FFI' S: Thank you, Ms. Renshaw.

I'I'l speak briefly to the notion and | think it's
fairly clear the testinony today and the submissions that the
test for the special exception has been nade. W' ve gone through
the criteria in 217 in ternms of the historic designation. Al so,
the 10,000 square feet. I think we have had adequate and
sufficient discussion of the actual program

I think as conming out and | think as | stated,
there was sone issue of nonprofit organization and what does that
-- how is that defined which it is in the regulations which I

think the Board Menbers |ooked at, but also in terns of the

program and potential inmpact to the surrounding area, the
nei ghbor hood -- the adjacent nei ghbors.
| think clearly -- well, directly there was no

adverse inpact evidenced to us in the record and | think walking
through this it's clear that this will be, in fact, an asset to
the area and nobst especially ny personal opinion, but to an
amazing building and we are happy to see that sonmething -- a
renovation going on there and actually use being put to a -- a
bui I di ng of such prom nent stature on 16th Street.

I will allow anyone else to speak to that notion if

they need. Very well not seeing any indication, | would ask for
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all those in favor signify by saying aye.

(Ayes.)

CHAl RPERSON GRI FFI S: Any opposed? Very well,
we'll as the Staff to record the vote.

MB. BAILEY: The vote is recorded as 4-0-1 to
approve the application. The notion was made by M. Giffis.
Ms. Renshaw second. M. Levy and M. Parsons in agreenent. M.
Etherly is not present today.

And is that a sutmmary order, M. Chairnan?

CHAI RPERSON GRIFFIS: | believe it is.

M5. PRINCE: Thank you for your tinme.

CHAI RPERSON GRI FFI'S;  Thank you very mnuch.

DR FLETCHER  Thank you.

CHAI RPERSON GRI FFI S: Thank you, Dr. Fletcher and
good | uck.

DR FLETCHER Thank you.

CHAI RPERSON GRI FFI S: That was the 100 year fl ood
in Dupont. Wasn't it? So, you don't have to worry about that

happeni ng agai n.

DR FLETCHER | hope not. W had to be initiated
| guess.

CHAl RPERSON CRIFFI'S:  Good. Also, Ms. Prince, |et
me just reiterate. VW would -- we'll accept the docunentation

just on the square footage.

M5. PRINCE: Right.
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CHAI RPERSON CGRI FFI S: As part of that and then
we'll send this out. Thank you.
At this tinme, |1'd appreciate everyone's patience.

VW're going to need to take five minutes and then we're going to

call the next case. The next case is the application of Rock
Creek International School, 16855. | am assuning nost are here
for that and we will proceed with that as | say in five mnutes.
Thank you.

(Whereupon, at 10:37 a.m off the record until
10:46 a.m)

CHAI RPERSON CRI FFI S: Ckay. If Staff is ready.
Board Menbers. | think we can resune and | appreciate that
opportunity.

Wiy don't we call the next case?

M5. BAILEY: Application Nunber 16855 of Rock Creek
I nternational School, pursuant to 11 DCVR 3104.1, for a special
exception to nodify Condition No. 2 of BZA Oder No. 16424, to
include a 6th grade for a private school and a child devel oprment
center. The application seeks relief from section 206 and
section 205. The property is located in an R 1-B District at
prem ses 4470 Q Street, N W (Square 1363, Lot 980).

Al those wishing to testify please stand. Please
stand. Raise your right hand.

Do you solemmly or affirm that the testinony you

are about to give in this proceeding will be the truth, the whole
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PARTI Cl PANTS: | do.
M5. BAILEY: Thank you.
CHAI RPERSON GRI FFI' S: Thank you al
MB. BAILEY: M. Chairnman.

CHAI RPERSON GRI FFI'S:  Yes.
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you respond?

| very much.

V5.  BAI LEY: There are two requests for party

status in this case.

CHAl RPERSON (R FFI S: | ndeed.

Ckay. W have a

couple of things to get through and then | think we'll take on

the party -- well, actually -- okay.

Ckay. Sorting out sonme of the |egal issues

on this | think we'll get further.
But, first, Board Menbers, | just need to nake a
very brief disclosure on this. | actually attended college with

M. Dixon who has put an application in for party status and |

would further indicate that | did receive ny recollection is

several nonths ago or sone tine ago a phone call from M. Dixon

regarding the process of this and the statement from M. D xon

was that he was concerned that this -- there were changes being

made to the Rock Creek International School that were not going

through the Board of Zoning Adjustnents. I
know edge of the specifics of the case at that
di scuss them and indicated that he should talk t

and | did refer himto M. Nero and to M. Hart
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| ast contact we had on this.

But, | would take comments and | avail nyself to
continue. | clearly believe that | can continue on in this case
and hear it inpartially, but will hear conments.

MEMBER PARSONS: No obj ecti on.

MEMBER LEVY: So, let me just clarify. M. Chair,

you received a tel ephone call. I guess | would just ask what
kind of detail, if any, did you discuss that mght be relevant to
the case?

CHAI RPERSON (R FFI S: Yes, quite frankly, | don't
remenber any detail. There was -- what was related to ne was
that there were sone community concern about the school and that
directly stated that the school was changing their configuration
without any approvals and there nmay have even been talk of a
nodi fication of an order without going through the BZA

Having not known the specifics of the case, |
clearly indicated that that wouldn't be possible. That it would
-- it would be ny understanding if there were nodifications that
required relief or sonme sort of review, that it would be com ng
to the Board and that's why | did, in fact, refer himto Staff so
that he mght get clarification on what the process and where it
was in schedul e.

MEMBER LEVY: Ckay.

VI CE CHAI RPERSON RENSHAW M. Chairman, | don't

have any difficulty with your remaining on this case.
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CHAI RPERSON GRI FFI'S:  Thank you, M. Renshaw.

M. Levy?
MEMBER LEVY: |'m okay as well.
CHAI RPERSON  GRI FFI S: Ckay. Let ne ask the

applicant representative.

MR EPTING No probl ens.

CHAl RPERSON CRIFFI'S:  No objection? And what |'11
ask is the people that have applied for party status if they want
to cone forward and speak to that.

Sir, yes, do you want to cone up?

Could 1 just ask you to give us your nane and
addr ess pl ease?

MR STAROBA: M name is Frank Staroba. | live at
4503 MacArthur Boulevard, N W in a house that adjoins Hardy
Recreation playing fields and is 500 feet fromthe school .

CHAI RPERSON GRI FFI S: Cay. And do you have a
letter submtted to request party status?

MR STAROBA:  Yes.

CHAI RPERSON (RI FFI S: Ckay.

MR STARCBA: It was -- it was request -- it was
submitted within two weeks of your --

CHAI RPERSON CGRIFFIS:  Right. If I'mcorrect, it's
Exhibit 28 and it's fromthe Hardy, Inc.

MR STAROBA: That's correct.

CHAI RPERSON (RIFFI'S:  Correct ?
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MR STARCBA:  Yes.

CHAl RPERSON GRI FFI S: Ckay. Did you have any
conments on that?

MR STARCBA: Is it appropriate for me to rehearse
what's in the letter?

CHAI RPERSON GRI FFI S: No, let ne just be clear.
Al 1'm asking you for is coments in terms of ny disclosure on
this case.

MR STAROBA: Ch, no, |I'mperfectly happy with your
continuing to chair.

CHAI RPERSON GRIFFI S:  kay. Geat.

Then let's proceed and let's take up party -- oh,
I"msorry.

M5. BRACKETT: Yes. Yes.

CHAI RPERSON GRIFFI'S:  Yes, did you want to?

M5. BRACKETT: Yes. M -- is this right?

CHAI RPERSON CGRI FFI' S: Yes.

M5. BRACKETT: M nane is Linda Brackett. | live a
bl ock away from the school and |I'm very active with the Hardy
Recreation Center, the Hardy nei ghbor hood.

CHAI RPERSON CGRI FFI S: Correct. And you have a
request for party status al so?

M5. BRACKETT: Yes. Yes.

CHAI RPERSON GRI FFI S: Ckay. And did you have a

comment on --
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M5. BRACKETT: On your continui ng?
CHAl RPERSON GRI FFI S Yes.
M5. BRACKETT: | have no probl em

CHAI RPERSON GRI FFI S: Ckay. So, not seeing any

objection, | think we can nove forward on this and not take
anynore time on it. If -- let ne just reiterate though that this
would be the tinme to voice any opposition. O herwise, we're
fully prepared to roll. In which case, a couple nore seconds of

del i beration and thought and we're going to go then

Let's bring -- let's get to party status and |
woul d ask those to return to the table and Board Menbers if you
would not mnd getting in front of you the request letters and
l et us take Friends of Hardy, Inc. first.

Are there any questions on the letter? %%
indication it's the March 11, 2002 Exhibit Nunmber 36. The Hardy
Recreation Center adjoins the property which is adjacent to the
school .

They've indicated their representation and they're
i ndi cating i npact.

How many nenbers are in the Friends of Hardy? Do
you know?

MR STARCBA: W have a paying nenbership that
ranges fromroughly 70 to 120 dependi ng on the year.

CHAI RPERSON GRI FFI S: And those are all adjacent

nei ghbor s?
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MR STARCBA:  Yes.

VI CE CHAl RPERSON RENSHAW  And do you have a board
of directors?

MR STAROBA: W have a steering commttee of which
I am the chair which functions essentially as a board of
directors.

CHAI RPERSON GRIFFIS:  Are there others -- have you
had di scussions with others that are giving testinony today that
mght want to join under the unbrella of the party status if
granted of Friends of Hardy?

MR STARCBA: Yes, we have had discussions and
there are five of us wshing to speak in opposition to the
application and if it pleases the conmmittee, we have a preferred
order of that testinony.

VICE CHAI RPERSON  RENSHAW Are these five
individuals all nmenbers of your organization or are they

di fferent organizations that you're talking about?

MR STAROBA: Wll, actually, one of them-- let's
see. O the -- of the five, they are all nenbers of our
organi zati on. One of them is M. Brackett who has requested

party status on behalf of the Garden Cub which is a subset of
Friends of Hardy and the others are mnmenbers of the steering
commttee or residents of the neighborhood in one case right
across the street fromthe school .

VI CE CHAl RPERSON RENSHAW  Ckay.
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CHAI RPERSON GRI FFI S: Ri ght. So, your feeling is
that you're going to need to have them testify individually as
opposed to having one representative from Friends of Hardy that
woul d incorporate their testinony?

MR STAROBA: That's correct.

CHAI RPERSON GRIFFI'S:  Ckay. And is your idea that
you're actually calling them as under your testinony or are they
coming in on their own?

MR STARCBA: They're coming in on their own.

CHAI RPERSON CRI FFI S: Ckay. So, it's getting a
little nuddle there, but | think it's -- basically, you know of
people in opposition that are comng to testify as persons?

MR STAROBA: That's correct. Yes.

CHAI RPERSON  GRIFFI S: Ckay. And you are
representing the 70 to 100 nmenbers of the --

MR STAROBA: That's correct. Yes.

CHAI RPERSON GRI FFI'S: -- surroundi ng nei ghbor hood.

MR STAROBA:  Yes.

CHAI RPERSON GRI FFI'S:  Board Menbers, any comments?

MEMBER LEVY: (Ckay. So, we would be granting party
status to the organization called Friends of Hardy School, Inc.

VI CE CHAl RPERSON RENSHAW  Friends of Hardy, Inc.

MEMBER LEVY: |'msorry. Friends of Hardy, Inc. A
party that would have one representative that's going to testify.

Right? M. Staroba?
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MR STAROBA:  Yes.

MEMBER LEVY: Thanks.
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CHAI RPERSON GRI FFI S: So, M. Staroba, you'll be
testifying?

MR STAROBA: Yes, |'ll be testifying on behalf of
the party and the other people will be testifying essentially --
well, M. Brackett wishes to testify as another party and then
there will be others who testify as individuals.

CHAI RPERSON GRIFFI'S:  Gkay. Al right. Is there
an opposition to granting the party status at this time?

M. Feola, did you want to speak to that? No,
okay.

| think it's been clearly laid out and the inpact
and the potential inpact rather and the adjacency and the
representation would fulfill the requirements for granting the
party status and so, we shall do that.

Let me just say and I'll say it again as we get
into this and 1'mgoing to give sone direction before we get into
the hearing, but one of the things that we will want to do for

this is not have and in any case, frankly, not have duplicative

testinony and so, if you feel and you are coning to testify as a

person and frankly, the parties are covering it, you can easily

come and reiterate or stand with or however you want to phrase it
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so that you don't necessarily need to repeat the sane issues that
cone up.

Anyt hi ng, of course, of uniqueness and inport, we'd
| ove to hear.

But, let us nove on to the second. M. Brackett,
did you want to cone up?

Ckay. Board Menbers, you have her letter. Any
guestions? Any objections?

VI CE CHAl RPERSON RENSHAW  Ms. Brackett, how nany
nmenbers in your Garden d ub?

M5. BRACKETT: There must be about ten to 12. I
should say, it mght be clearer, we -- we nust have -- or naybe
up to 15 for -- for sone of our neetings.

However, the part of the Garden ub that | feel is
the nost inportant is the public gardens that we have at the
recreation center and there are about five or six of us who work
on those and this is -- this is where we're concerned about the
i npact of the school. One place that we have concern.

CHAl RPERSON CRI FFI S: Now, Ms. Brackett, you're
applying for party status representing the Garden Cub? Because
your letter of March 11, 2002 actually is indicating as an
i ndi vi dual .

MB. BRACKETT: Vell, | wasn't quite clear about
party status. It seened as though --

CHAl RPERSON (Rl FFI S: That's not hard to believe
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with our regul ations.

MB. BRACKETT: It seermed like there was nore
opportunity. There was not a time limt. There was nore
opportunity to go into depth and the Board would be reading the
materials that we submtted in advance and, therefore, got a

fuller picture of the problens that we feel exist --

CHAI RPERSON GRIFFI'S: | see. Actually --

M5. BRACKETT: -- in a party status. But, | could
go either way.

CHAI RPERSON GRIFFIS: Ckay and 1'Il let you. But,
you bring up some very pertinent points that | want to address

and that is one, anything submtted into the record, the Board
reads and the Board has read the entire record here.

The party status does grant a certain elevated
st at us.

M5. BRACKETT: Yes.

CHAI RPERSON CGRI FFI S: And specifically, it gives
you cross examnation privileges in which case any w tnesses and
testinony that come on you will be called to cross exam ne those
and there's additional things, but that's the biggie.

I would -- | think what we need is in terns of
whet her you're representing the gardening comunity just for our
clarity or you want to be a party on your own. Your letter
indi cates and addresses as an individual the adjacency of your

property and where you Iive. Wll, actually, | probably
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shoul dn't have --

MEMBER LEVY: Just to add to that --

V5. BRACKETT: Wll, could | -- could |I add one
t hi ng?

CHAl RPERSON GRI FFI'S: Sure.

M5. BRACKETT: | have in ny testinony today that |
also am a nenber of the Hardy Nei ghborhood Recreation Advisory
Counci | .

CHAl RPERSON GRI FFI S Yes.

M5. BRACKETT: And as such, am concerned about
particul ar prograns for the comunity --

CHAl RPERSON (RI FFI'S: Yes.

MB. BRACKETT: -- in addition to the Garden d ub.

CHAI RPERSON GRIFFI'S: kay. And if party status is
not granted, that doesn't preclude you fromtestifying.

M5. BRACKETT: Right. Right.

VI CE CHAI RPERSON RENSHAW I mean anything and
everything -- all the submssions that you ve made already have
been read and so, you certainly wll have tine for personal
testi nony.

Yes.

MEMBER LEVY: Just | believe that -- that |'ve

heard this nmorning from M. Staroba that the Garden Qub is a
subsi diary of Friends of Hardy, I|nc.

CHAl RPERSON GRI FFI S Yes.
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MEMBER LEVY: Is that the case?

M5. BRACKETT: Well --

MEMBER LEVY: O a subset or --

M5. BRACKETT: The Friends of Hardy and the
Recreation Advisory Council work very closely together and yes,
I'm a nmenber of Friends of Hardy. | had not thought of it as a
subsidiary but nore related to the Recreational Advisory Council
whi ch devel ops prograns. Whereas, Friends of Hardy in general
has been nore concerned with plant safety issues, plant issues,

field issues. So, that's sort of how the division has been.

MEMBER LEVY: Al right. Now, |'m conpletely
conf used. Is the Garden Cub an entity separate from this
Recreation --

M5. BRACKETT: No, it's part of --

MEMBER LEVY: It's the sane.

V5. BRACKETT: It's under the Recreation Advisory
Counci | .

MEMBER LEVY: | guess then | would ask, M.
Brackett, are you authorized today to be here to represent that
group, that Recreation Advisory G oup?

MS. BRACKETT: Well --

MEMBER LEVY: Because when you gave us -- when you
spoke a few mnutes ago, you basically addressed your party
status as bei ng soneone who |ived next to the property.

M5. BRACKETT: Well, | have talked with M. Rogers
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who is the head staff person for M. Al bert who's the Director of

D.C. Parks and Recreation and we've discussed some of these

issues and | asked -- told himl| was going to be testifying and
that was fine and | hoped that he was able -- going to be able to
cone. | don't think he's been able to cone. So, | interpreted

that as authorization to testify.

MEMBER LEVY: M. Chair, | would be confortable
supporting Ms. Brackett as a party, but in her role as a nei ghbor
and not -- | nean we don't have anything in witing --

M5. BRACKETT: Yes.

CHAI RPERSON GRIFFI'S: R ght.

MEMBER LEVY: -- with all due respect.

CHAI RPERSON GRI FFI'S: R ght.

M5. BRACKETT: That's fine.

CHAI RPERSON GRIFFIS:  Well, 1 think that's a good
point, M. Levy, and |I think that knocks it down. So, | think we
ought to look at it as an individual.

Your letter indicates that you live one block from
the property. |Is that correct?

V5. BRACKETT: Yes.

CHAI RPERSON CRI FFI S: Part of the test of party
status is how you woul d be nore aggrieved --

MB. BRACKETT: | npact ed.

CHAI RPERSON GRI FFI S: -- or inpacted than anybody

el se.
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V5. BRACKETT: Vell, nmy -- the problens | see |
experienced because |I'm a volunteer there and | work in the
gardens there.

CHAl RPERSON (RI FFI'S:  Yes.

V5. BRACKETT: And | spend a lot of tine at the
recreation center not in ny hone. I''m not bothered at ny home
particularly.

CHAI RPERSON (RIFFI'S: | see.

V5. BRACKETT: But, | see the inpact on the
recreation facilities. So, that's --

CHAI RPERSON GRIFFI'S:  kay. And do you see --

M5. BRACKETT: -- what | want to testify to.

CHAI RPERSON GRI FFI S: -- do you see that that is
sonewhat in addition or unique from the inpact that Friends of
Hardy m ght be aware of ?

M5. BRACKETT: Well, there are sone points that are
nore inportant to nme than I think would be to Friends of Hardy or
sone that emerged to me.

It's as | say we all work quite closely together.

CHAI RPERSON GRI FFI'S: R ght.

V5. BRACKETT: | don't know how nmuch repetition
there's going to be in this testinony. W've tried to work it
out so that we each deal with the issues that are nost inportant
to us --

CHAI RPERSON GRI FFI'S:  Cood.
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MB.  BRACKETT: -- so that there won't be
repetition.

CHAI RPERSON (RI FFI S: Ckay.

M5. BRACKETT: But, | don't think anyone has a
quarrel with the other points that are going to be com ng up.

CHAl RPERSON CGRIFFI'S:  Good. Well, Ms. Brackett, |
would -- and | wll let you speak to this M. Renshaw, but |
would be inclined not to grant party status to M. Brackett and
encourage and give anple tinme as appropriate to Ms. Brackett for
her personal testinony which will be able to speak to the issues
that she has brought up in terms of the Garden A ub and in terms
of even the Hardy Recreation Center and it's -- and her views of
i mpact positive and negati ve.

VI CE CHAl RPERSON RENSHAW  Go ahead.

MEMBER LEVY: M. Chairman, | would agree. | think
the over arching interests of the Hardy playground seens to be
covered by the Friends of Hardy and certainly from a cross
exam nation standpoint, it might be nore efficient if M.
Brackett just fed her questions if they're specific to her
concerns through that group.

VI CE CHAI RPERSON RENSHAW M. Chairman, 1'd like
to ask Ms. Brackett.

I's your Hardy Garden Club the sole garden club that
takes care of the area around the applicant?

MB. BRACKETT: Yes.
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VI CE CHAI RPERSON RENSHAW So, you're the only

organi zation and you have 10 to say 15 peopl e invol ved?

M5. BRACKETT: Yes, now --

VI CE CHAl RPERSON RENSHAW  And you're the only ones
-- therefore, while the applicant does not inpact you because you
i ve about a block away --

M5, BRACKETT: Yes.

VI CE CHAl RPERSON RENSHAW  -- it inpacts what you
do in this volunteer capacity?

M5. BRACKETT: That's right.

VI CE CHAI RPERSON RENSHAW At the Hardy Gardens.

M. Chairman, |I'minclined to vote in favor of M.
Brackett as a party due to her work on behalf of the Hardy
Recreation Center Gardens and the people that she has brought
together to work in that capacity tending to the gardens and her
letter states -- talks about the vegetables and given to the
children at the Summer Urban Canp Program It sounds like she is
very much involved with this particular area and should be given
party status.

CHAl RPERSON  (RI FFI S: Good. Thank you, M.
Renshaw, and | don't think anyone refutes the fact that she's
very involved with that organization.

| think M. Levy's point is a difficult one to get

over though. That we -- as part of the party status, we would
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have needed an official letter that she was, in fact, designated
to represent that group.

I don't think that would preclude her as an
individual to speak to that and to speak of the organization and
it's functioning in the area and how that is related to this
speci al exception case.

So, | think that is the discussion. Way don't we
put it in notion because | don't think we have an entire
consensus on this and | would nove that we do not approve party
status for Ms. Brackett.

MEMBER LEVY: Second.

CHAI RPERSON  GRI FFI S: Thank you. Any further
di scussi ons needed on that, Board Menbers?

MEMBER PARSONS: Just if you would just a nonent,
M. Chair.

VI CE CHAI RPERSON RENSHAW It's just the fact that
Ms. Brackett has sent in this naterial as Chair of the Hardy
Garden d ub. M. Staroba has sent in his material unsigned, at
least I'm looking at one unsigned letter here, as chair of a
steering committee of the Friends of Hardy.

W don't have in either case a statenent that says
that there was a vote taken at a nmeeting that was called and yet
we gave party status to M. Staroba, but we are divided about
party status for Ms. Brackett.

| see Ms. Brackett's role as being very inportant
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to the maintenance of this Hardy Recreation Center and | believe

that she should have the opportunity to cross examne and so,

therefore, | hope that we allow M. Brackett to have party
st at us.

CHAI RPERSON CRI FFI S: Vell, | think -- and we're
splitting -- | frankly am not strong in either way. What ny

concern is that we may becone redundant and overbearing on this
case. I think if the two were to have joined in party status,
that woul d have been the nost accommopdating and frankly efficient
for their case.

However, allowing M. Brackett to testify as a
person facilitates her opportunity to bring in evidence that she
sees fit.

M5. BRACKETT: Is it -- is it too late to go back
and join in with M. Staroba together?

CHAI RPERSON GRI FFI S: It's absolutely never too
late to do something as productive as that.

M5. BRACKETT: Wuld that solve that?

CHAIRPERSON GRIFFIS:  If that is what you' d like to
do, | think that would --

M5. BRACKETT: That's fine with ne.

CHAI RPERSON CRI FFI S: Wiat | want to do though,
however, is give you the opportunity to testify as a person.

MB. BRACKETT: Yes, | would like to do that.

CHAI RPERSON CRIFFI'S:  Ckay. So, basically actually
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what you would do is wthdraw your party status at this tinme --
request for party status.

V5. BRACKETT: And does that put ne with M.
Staroba or should I just -- I'm happy --

VI CE CHAl RPERSON RENSHAW  Ms. Brackett wants sone
confirmation as to how M. Staroba's party status wll support
her or help her --

M5. BRACKETT: Well --

VI CE CHAl RPERSON RENSHAW  -- or present her views

in cross exam nati on.

M5. BRACKETT: | don't anticipate cross exam ning.
That isn't the reason | wanted party status. ['m-- I"'mnot a
| awyer.

CHAIRPERSON GRIFFIS: | think it --

M5. BRACKETT: And | don't see nyself cross
exam ni ng.

CHAI RPERSON CGRIFFIS: | think it's fairly clear in
ny mnd and | think what | -- what | want to do is insure M.
Brackett's full representation here as a person. So, | would not

encourage unless they want to pursue that on their own that they
join party status, but that we deny the party status for M.
Brackett and look forward to her testinony as we nove into this
case.

And to that that is the notion on the table. I

would call the vote and ask for all those in favor signify by
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sayi ng aye.

(Ayes.)

VI CE CHAlI RPERSON RENSHAW  Agai nst because |I'm in
support of Ms. Brackett being a party, but | understand her
wi shes and al so ny col | eagues' vote and so, we'll go with that.

M5. BRACKETT: Ckay.

CHAI RPERSON CRI FFI S: I"'m not sure |I'm clear on
that vote.

M. Levy, did you vote?

MEMBER LEVY: Yes, | voted for the notion.

CHAI RPERSON GRI FFI S: Ch, okay. [''m sorry. And
then there it is.

VI CE CHAl RPERSON RENSHAW  And | voted agai nst.

CHAI RPERSON GRI FFI S: Ri ght. Good. Then that
makes sense. So, we have one party in this case.

Ms. Brackett, we will have you cone forward as a
person to give testinony and thank you for your tinme on that.

Ckay. Let me say a couple of other things and then
we're going to junp right into this and I want to try and nove
this along, but I will err on the side of major caution to allow
everyone the opportunity to say what needs to be said in this and
to hear. W are all very dedicated people to the District of
Colunbia and this is our volunteer duty on Tuesdays that we take
with great seriousness.

But, with the application that's before us now with
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the Rock Creek International School, as |'ve indicated, the Board
has read the entire case before us today and let nme just say
specifically to that that this is a special exception. Now, what
is advertised as a special exception to modify a previous order.

Now that is the specifics that we're |ooking at. Rat her --
right. That is one of the specifics of this case, but | can't
over enphasize the fact that this is actually a stand alone
speci al exception case.

Now, why do | say that? Well, the reason why | say

that is that | wll through these proceedings limt the scope
that we will consider and it will be limted based on the fact of
what our actual jurisdiction will be for this special exception

and as | understand having read the record, what we are |ooking
at is a special exception that would, in fact, change condition
nunber two of the previous order and that would, in fact, renove
the word fifth grade and replace it with sixth grade. | inagine
I will have further clarification on that as we proceed.

But, | bring that up one, because | don't want
people to feel that they aren't heard in many respects when we,
in fact, cannot -- well, frankly, we nmay not be able to use a |ot
of information that is actually testified on today and, you know,
' m specul ating here.

But, what we're going to have to do is first of al
we're not revisiting the previous order and all the issues that

went into that. W wll be looking specifically at how the
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speci al exception for the changing of that wording in condition
nunber two, how that case is met by the applicant.

So, testinmony should be focused and directed
exactly onto and if I -- 1'll be specific, how adding sixth grade
to condition nunber two would have positive or negative inpact;
how that is proven in the special exception.

So, hopefully, that nay have brought up sone
clarification. It may have done just the opposite and 1've
worsen the whole piece to this, but finally, I'm just going to
say that regardless of what happens in these proceedings and in
our -- or the outcome of these proceedings, the previous order,
the BZA O der 16424 which set out several conditions wll stand.

It will be in full force as it is now So.

MEMBER PARSONS: M. Chairman, | --

CHAI RPERSON CGRI FFI' S: Yes.

MEMBER PARSONS: -- think you should be nore
specific. There's a lot in the record about a potential
expansi on.

CHAI RPERSON GRI FFI'S: Correct.

MEMBER PARSONS: Public/private partnership.

CHAI RPERSON GRI FFI'S: R ght.

MEMBER PARSONS: And that's what we don't want to
hear about. Rght. | nmean it's way beyond our jurisdiction and

not before us.

CHAI RPERSON (RI FFI'S:  Correct.
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MEMBER PARSONS:  Ckay.

CHAI RPERSON GRI FFI S: Yes, and | appreciate that.
Unless, this Board can be brought to where it directly ties, we
cannot -- | nean it will be of no use to us in what we have to do
in terms of our own deliberations in hearing this case.

So -- and again, | wll interrupt and give sone
direction and hopefully, be polite about it and | think we can
nove on. Yes? Very well then.

CGood nor ni ng.

MR EPTING Good norning. M. Chair and nenbers
of the Board, 1'm John Epting with Shaw Pittnan. Phil is also
here today. W're representing the applicant Rock Creek
I nternational School.

As the Chairman just mentioned in BZA Order 16424,
the Board approved the use of the former Hardy School for Rock
Creek International. That approval runs until Septenber 30th,
2009, roughly seven -- over seven years from now.

The only change we're requesting is a nodification
of part of condition nunber two of the order to change from pre-
ki ndergarten to fifth grade to say pre-kindergarten to sixth
grade and we believe that's within essentially the scope of the
prior approval . There will be an elementary school. VW don't
see any inpacts fromthis request in ternms of parking traffic or
congesti on.

As M. Hollinger will discuss, we are requesting a
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bench decision today and he'll outline why.

Unless there are questions, | would like to call
our first witness M. Danny Hollinger who's head of the school.
He will briefly explain the special nature of the school, since |
think only M. Parsons set on the case before, since occupying
the Hardy School and the rationale for the specific requested
nmodi fi cati on.

So, unless there are questions, |I'm going to go
ahead and turn it over to M. Hollinger.

CHAI RPERSON CGRIFFI'S: | have one qui ck question and
it's nore reiteration. It is outlined in your subm ssion, but
the fact of the matter is changing the condition nunber two to
add sixth grade does not, in fact, add to the student enroll nment
or student popul ation at the school. That's correct?

MR EPTING The nunber of students doesn't change
and the staff doesn't change.

CHAl RPERSON GRI FFI'S:  Ckay.

MR EPTING Basically, the students that are there
can stay one nore grade and that's what we're talking about. It
sort of just goes up.

CHAl RPERSON GRIFFI'S:  Ckay. Al right.

MR HOLLINGER  Good norning, M. Chair and nenbers
of the Board. | am Daniel Hollinger, founder and head of Rock
Oreek International School.

Thank you for the opportunity to address the Board
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of Zoni ng Adj ust nent.

| would like to begin by saying just a few words
about our school. Rock Creek International School offers a
bilingual curriculum for students in pre-kindergarten through
fifth grade. The school's mission is to educate young people to
hi gh acadeni c performance, proficiency in two |anguages, in depth
know edge and appreciation of diverse peoples and cultures,
responsible participation in |ocal, nati onal , and gl oba
comunities, and pursuit of life-long commitnent to persona
devel opment and service to others.

RS is the only school in the entire Wshington
netropolitan area that offers two fully bilingual programs, one
in English and Spanish, one in English and French at all grade
level s with equal academ c expectations in both | anguages.

As M. Epting stated, today | would like to request
a bench decision for your permssion to extend tenporarily our
school's mission and educational program to six graders at 1550
Foxhal | Road al so known as 4470 Q Street.

Why does RCS nake this request? The reason is
that it wants to extend its mission and offer its educational
program to the children and fanilies of Wshington at higher
grade levels in order to achieve higher levels of ability.

As there are no truly bilingual mddle schools in
the Washington netropolitan area, our graduates have no school s

to attend in which they can build upon their bilingual education
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at Rock Creek to achieve equal |evels of academ c perfornmance and
proficiency in two |anguages in higher grades. Qur goal is to
extend our wunique bilingual educational services into higher
grades so that our current and future students can achi eve high
academ ¢ performance and proficiency in two |anguages at higher
| evel s.

As space for schools is extrenely difficult to find
and as we are comitted to extending our services to higher
grades for our students, we put on our thinking caps and realized
that with some creative scheduling and use of space, we could
acconmobdate sone of our sixth graders in our building at 1550
Foxhal | Road. W thought about our 25 unfilled spaces with a
current enrollment of 175 and decided that we would like to offer
sone of our -- of those spaces to our fifth graders next year so
that they could continue their bilingual multi-cultural education
at Rock COreek.

To offer these spaces, we need your perm ssion
today to have a sixth grade as independent schools require
parents to commit to enrollment by April the 1st.

As our building cannot accommobdate grades above
sixth, we certainly agree that a condition of our request is that
we will not have grades above sixth in our building.

VW request no other changes. Further, we are
i nconpliance and will remain within conpliance with all BZA order

condi tions. W have approval until Septenber 2009. The nunber
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of students shall not exceed and will not exceed 200 and the
nunber of staff shall not exceed and will not exceed 40. Hour s
of operation for academic purposes are and wll remain between

8:00 a.m and 6:00 p.m Mnday through Friday.
W provide 26 on-site parking spaces as required.

RCIS shall maintain and does maintain an ongoing
['iai son comittee with t he Foxhal | Comuni ty Ctizen's
Associ ati on, Advisory Neighborhood Comm ssion 2-E, and other
interested comunity nenbers.

The liaison conmittee neets at least four times a
year to discuss and resolve comunity and nei ghborhood concerns.
RCIS has naintained this ongoing commttee and worked closely
with the comunity to resolve comunity and nei ghborhood
concer ns. Those opposing our request are present here at our
nmeetings -- at our |iaison neetings.

And the seventh condition, |andscaping to consist
of evergreen trees shall be provided and naintained and that has
been done along the north parking ot on the Q Street side of the
site.

The Foxhall Community G tizen's Association which
represents our school's imrediate community supports our request.
ANC- 2E voted to support our application also.

W believe the votes of support by the FCCA and ANC
represent the broad support that RCS enjoys in the comunity.

Nonet hel ess, we fact opposition which | would |like to address.
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Friends of Hardy states that had RC'S discussed the
need for on-site expansion in 1999, the community would not have
rallied behind the applicant as it did. A circulated petition
argues that the expansion to include the sixth grade is
unaccept abl e because the site cannot accommbdate any associated
i ncrease in parking spaces, traffic or congestion.

In fact, we are not requesting expansion. e
sinply want to fill some of our 200 spaces with a few of our
students in the sixth grade.

Wth regard to concerns regarding use of the Hardy
Recreation Center, ROS has reduced not increased usage. During
its roughly seven years of existence as a school, the fornmer
Hardy El ementary and Mddle Schools used the Hardy Recreation
Center exclusively for their recreational needs. In recent
years, the Hardy Mddle School enrolled up to 220 middle school
students nmany of whom were not in the neighborhood. By
conparison, RCIS current enrolls 175 students and will not enroll
nore than 200 students.

One-third of our students are in pre-kindergarten
and kindergarten and only use our on-site playground. Therefore,
in conparison to 220 middl e schoolers using the Hardy Recreation
Center, roughly 120 prinary schoolers currently use the Hardy
Recreation Center and do not use the field house. Therefore,
RCI'S presence has reduced rather than increased the denmands upon

the Hardy Recreation Center through |lower enrollnent and
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provi sion of on-site play areas that did not previously exist.

In addition, RCS has contributed significantly to
the installation of equipnent and the nmaintenance of the Hardy
Recreation Center.

According to D.C. regulations, public and private
schools nust have access to public recreational facilities to
neet D.C. requirenents for recreational space. RCI'S obtained a
right of entry agreement from the Departnent of Parks and
Recreation to use the Hardy Recreation site daily between the
hours of 8:00 a.m and 6:00 p.m prior to occupancy.

Al t hough the agreenment with the Department of Parks
and Recreation does not |limt Rock COeek's usage of the center,
RGOS has, in fact, limted its use to accomobdate nei ghborhood
requests and Hardy Recreation Center prograrns.

RCI'S does not interfere with the Recreation Center
prograns or nei ghborhood use. RCIS has worked closely with the
Hardy Recreation Center staff to avoid conflicts of use.

Al t hough the hard surface area of the | ower parking
lot is available for use, ROS does prefer to use the Center's
courts. Rock Creek's use does not conflict with other users and
Rock Creek staff nenbers are extrenely responsive to Hardy
Recreation staff and nei ghbors.

At the tine of the original application, RCS took
steps to provide for the recreational needs of its students.

These provisions are in place today. RO S installed a playground
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on its site, designated a portion of its lower parking |ot of
play, created a nulti-purpose room indoors for recreational use
for a total of three play areas on site and entered into an
agreement with the Departnent of Parks and Recreation.

In response to Friends of Hardy's argunent that
Rock Creek presents no reasonable argunent of need, Friends of
Hardy does fail to realize that Rock Creek International School
is the only school in the Washington nmetropolitan area that does
provide a truly evenly bilingual program

Furthernmore, while Rock Oeek students are, in
fact, well prepared to enter other schools, there is an
i nadequat e nunber of spaces in regular mddle schools and there
are no spaces for truly bilingual students to continue their
bi I'i ngual educati on in a program that provi des equal
instructional time in both |anguages, develops equal fluency in
bot h | anguages, and offers a truly bilingual curricul um

Furthernore, Rock Creek's research shows that there
are nearly twice as nany spaces available at the seventh grade
level in conparison to the sixth grade in independent schools.
| ndependent schools also report that they often have six or nore
applications for each avail abl e space. In addition, D.C. middle
school s begin at grade seven.

RCIS believes that this shortage of spaces in
general and the nonexistence of spaces in bilingual schools like

Rock Creek represents need.
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As we know, it is  extrenely difficult for
i ndependent schools to find space for students as w tnessed by
St. Patrick's School, the Field School, the Lab School,
Ceorgetown Day School, Washington International School, and
Ednund Burke School just to nmention a few However, ROS
continues it search for a suitable site and plans to establish a
m ddl e school at another site by 2003 at the |atest.

As stated, Friends of Hardy, Inc. believe the
intent of the nodification is to achieve the first step in
establishing a full mddle school program at the current RCS
site. Friends of Hardy's concluding argument is an objection to
a mddle school with organized athletics and team sports which is
not relevant to the current nodification request. It is not
feasible to add middl e school grades in our existing facility.

In summary, RCIS believes that its presence in the
Foxhal | community is not only not objectionable but desirable to
the comunity. The Foxhall Community G tizen's Association which
represents the nei ghborhood voted to support Rock Creek's request
for a nmodification fromfifth to sixth. The ANC voted to support
Rock Creek's nodification request. RCS took an abandoned
bui I di ng and grounds that were objectionable and turned theminto
a vibrant beautiful school for young children nost of whom are
fromD. C

The school's presence does not obstruct traffic,

create noise nor interfere wth neighbors.
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Rock Creek's staff nenbers are extrenely responsive

to nei ghborhood concerns and take action as responsible nenbers

of the Foxhall comunity. Furthernmore, RCS provides a unique
bilingual program not offered by any other school in the
Washi ngton netropolitan area. W sinply want to extend our

m ssion and programto our sixth graders.

Therefore, RCOS respectfully requests a bench
decision and the BZA's approval of this mnor nodification
request fromfifth to sixth to permt the school to serve a few
sixth graders next year and to better future students and
famlies with its unique bilingual program

Thank you.

CHAI RPERSON GRI FFI S: Thank you very much. A
couple of quick questions on your testinony. First of all,
you' ve said several tines truly bilingual. | take that to mean
that there are in addition to a native |anguage, two additional
| anguages which is why you can nmake the statement that there are
no true bilingual schools in the District.

MR HOLLINGER WVell, what | nmean is that there are
schools that call thenselves bilingual which will teach a second
| anguage as a subject.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR HOLLINGER: There aren't any other school s that
at all grade levels like Rock Oeek actually expect their

children to function at native levels of fluency and actually use
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half of their instructional time in English and in French or

Spani sh.

CHAl RPERSON GRI FFI' S Yes.

MR HOLLI NGER: And that expect academ c
performance at equal levels in both l|anguages at all grade
| evel s.

CHAI RPERSON CGRI FFI'S: | see.

MR HOLLI NGER  Ckay.

CHAI RPERSON  GRI FFI S: And that's just for ny
clarification. Al though, Oyster School mght get close to that,
but we don't need to take about that and get into this.

You indicated also tenporary condition and do you
have a tine frame on that in terns of the sixth? Cbviously, it's
tied to you setting up an additional middle school at another
site.

MR HOLLINGER Right. Qur time frane is to at the
latest to begin the mddle school in 2003 at another site next
fall.

CHAI RPERSON GRI FFI S: Ckay. I think we'll get
further into that and the other issue for the Board's
clarification, you're asking for a bench decision because of
April 1 this year --

MR HOLLINGER That's right.

CHAI RPERSON GRI FFI'S:  -- 2002 which is several days

away actually --
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MR HOLLI NGER  Yes.

CHAI RPERSON GRI FFI S: -- that you would have to
have a response from parents whether they were maintaining their
children into the sixth grade.

MR HOLLINGER Right.

CHAI RPERSON GRI FFI S: And so, you're anticipating
that in effect the fifth grade is noving into the sixth grade and
not necessarily bringing in other applicants?

MR HOLLINGER That's right.

CHAI RPERSON GRIFFI'S:  And then finally just a quick
clarification but you' ve discussed a little bit somewhat
addressing the testinony that we will hear in terms of need and |
think it's appropriate to give us that kind of context and you' ve
put that in, but | want to be clear that the special exception
does not go to the test for need or, you know hardship or
anything of that nature, but we'll actually looking at nore
interesting words like harmony and not tending to adversely
affect, of course, neighbor's use.

M. Levy.

MEMBER LEVY: Yes, M. Chair. | just want to
clarify because there was sone discussion of total nunber of
students and whether that was changing or not. It sounds to ne
like the total nunber of students nay, in fact, go up, but that
it'll be within the 200 cap. |Is that correct?

MR HCOLLINGER  Right.
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MEMBER LEVY: Is it M. Hollinger?

MR HOLLINGER That's right. M. Hollinger.

MEMBER LEVY: M. Hollinger.

MR HOLLI NGER: Yes. Every vyear, our enroll ment
goes up a little bit --

MEMBER LEVY: Ckay.

MR HOLLI NCGER: -- as we -- as we expand our
enrollment. The extent to which it would go up with the addition
of the sixth graders separately from what it would otherw se go
up is probably a very snall nunber.

MEMBER LEVY: Have any idea?

MR HOLLI NGER W have only -- we have right 12
si xth graders. W expect -- sorry. Fifth graders. W expect
that roughly half to two-thirds of them would be with us next
year.

MEMBER LEVY: (Ckay. Thanks. That's all | have.

MEMBER PARSONS: M. Chair, | have a question

CHAI RPERSON GRI FFI' 'S Yes.

MEMBER PARSONS: M. Hollinger, | wanted to check
on the prior order and there seens to be sonme confusion at |east
on others who would follow you as to how many parking spaces you
are providing. The order says 26 and | just wanted you to
clarify that.

MR HOLLI NGER That's right. W do provide 26

par ki ng spaces.
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MEMBER PARSONS: Those are individual parking
spaces?

MR HOLLI NGER  Yes.

MEMBER PARSONS: You don't have to stack themor --

MR HOLLI NGER  No.

MEMBER PARSONS: -- bl ock sonmebody in?

MR HOLLI NGER  No.

MEMBER PARSONS: Thank you.

CHAI RPERSON GRIFFI'S:  And those are all stripes?

MR HOLLI NGER  Yes.

CHAI RPERSON GRIFFI'S:  You coul d conceivably go out
there and count themup right now?

MR HOLLI NGER  Yes, we can.

CHAl RPERSON GRIFFI'S:  kay. Let's nove ahead. Any
cross exam nation fromthe party?

MR STARCBA: Yes. My | --

CHAl RPERSON GRI FFI'S: Pl ease.

MR STARCBA: Do | cone --

CHAI RPERSON GRI FFI S: No, you absolutely should
cone up.

MR STAROBA: M. Chairman, | have three questions

CHAI RPERSON GRI FFI'S:  Yes.
MR STAROBA: -- for M. Hollinger.

CHAI RPERSON GRI FFI'S: Very good. You can pose them
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directly to him
MR STAROBA: M. Hollinger, first of all, you -- |

would like to ask you about the nunber of your current staff.

The staff roster reflects 43 nanes. Can you address how that
translates into what | presune are full-time equivalent faculty
menber s?

MR. HOLLI NGER: Yes, we have 38 full-tine

equi val ent staff nenbers.
MR STAROBA: And is it the case that the part-tine
faculty menbers whom you add up to FTE comre in transportation?

MR HOLLINGER |I'msorry.

MR STAROBA: | say they cone in cars or buses or
sonmehow?

MR HOLLINGER: The part-tinme fol ks?

MR STAROBA:  Yes.

MR HOLLI NGER: Sone of them come by public
transportation. The majority of the part-tine folks conme by

public transportation | believe.

MR STARCBA: So that you're saying that the
increase in nunbers of faculty up to 43 does not increase the
nunber of faculty cars that might need to use the parking lot or
add to congestion on the street?

MR HCOLLINGER No, | don't believe it will.

MR STAROBA: M second question, when you say that

there's no other school in the District that offers a program
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conparable to yours, do you really mean there's no other private
school ?

MR HOLLINGER | believe that there is -- there is
certainly no other private school that |I'm aware of and | would
al so suggest that there are significant differences between the
Oyster nodel and our nodel which would distinguish our school
from Oyster and Oyster also goes only to the sixth grade.

W are concerned ultimately with our school going
on up through higher grades to continue its m ssion.

MR STAROBA: And ny final question has to do with
your -- what we refer to as the lower parking lot. | believe you
described that as being one of the three spaces you provide for
recreational facilities. Is it not also the case that you are
restricted fromusing that ot for both parking and recreation by
one of the -- by the BZA?

MR HOLLINGER I|I'msorry. | don't understand your
guestion, M. Staroba.

MR STARCBA: M/ understanding is you're not
allowed to use the lower parking lot for both purposes. Ei t her
it's for parking or it's for recreation but not for both.

MR HOLLI NGER | believe that it was designated
for both.

MR STARCBA And that appears in witing
somewher e?

M/ question arises fromthe fact that one of your -
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- one of your staff nenbers said to us at one of our neetings

that the lower lot could not be use both for

parking and for

recreation purposes. It had to be one or the other.

And do not sone of your 26 spaces exist in the

| ower |ot?

MR EPTI NG M. Chair, there's nothing in the

order that restricts recreation.

CHAI RPERSON (RI FFI S: Ri ght. I"m [ ooking at the
order. But, let's explore where you're going with that just a
little bit. M/ understanding -- | nmean if a staff menber had
said that, if | had heard that coment, ny interpretation would
be well, of course, if you' ve got cars parked there, you can't
play ball. But, then where does that get us?

MR STAROBA: Wl I, that gets us to the point that

if he -- if they claim they're providing three recreational

spaces, one of the three and the largest of the three is really

not available for recreation because it -- it houses faculty cars

and that relates to my -- the immediate concern of Friends of

Hardy which is --

CHAI RPERSON GRI FFI'S:  Ckay.

MR STAROBA: -- what is happening to the use of --

of our spaces and recreational use of our spaces.

CHAI RPERSON  (RI FFI S: Ckay.

So, the direct

question then is of the specific area that you're tal king about,

what is the use currently?
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MR STARCBA: Yes, that's correct and currently,
the observable use is as a parking |ot.

CHAI RPERSON GRIFFIS:  Well, let's ask the question
and have it answered.

MR HCOLLI NGER Yes, we currently use it for
parking primarily.

MR STARCBA: And does that nean that then you
can't -- then you have to use to a greater extent the public
facility?

MR HOLLINGER As | nentioned in ny testinony, we
have preferred the -- the courts in the Department of Parks and
Recreation because they are -- they're better courts and they're
not used during the day and we have a right to use them

MR STAROBA: And that's the end of ny questions,
M. Chair.

CHAI RPERSON GRI FFI'S:  Good. Thank you very nuch.

MR EPTING Could | ask a foll owup question?

CHAl RPERSON GRIFFI'S:  Redirect. Absolutely.

MR EPTI NG M. Hollinger, is the staff changing
as a result of this nodification?

MR HOLLINGER W will need to add essentially one
full-time equival ent teacher.

MR EPTING And you'll still be within the 40 cap?

MR HOLLI NGER W'll still be under the 40 --

within the 40 cap.
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CHAI RPERSON GRI FFI'S:  WAs there not subm ssion that
there were two? Maybe -- and it's just ny recollection. Was it
in your submission that they tal ked about two enpl oyees or it was
al ways one enpl oyee?

MR HOLLINGER We will likely do sone reorgani zing
and using people in different ways within the current staff.

CHAl RPERSON (RRIFFIS: | see. So, maybe what | --
it's just ny recollection. | don't have it in front of me. So,
maybe |'mrecalling that you would have two teachers at the sixth
grade, but that doesn't necessarily nmean two --

MR HOLLINGER Right.

CHAI RPERSON GRIFFI'S:  -- new hires?

MR HOLLINGER That's right.

CHAl RPERSON GRIFFI'S:  kay. And |'msorry. But, |
was a little unclear on the enployees. There is subm ssion of an
enpl oyee roster --

MR HOLLI NGER  Yes.

CHAl RPERSON GRI FFI S: -- from Friends and as |
counted it up, it was probably said, but it was 43 or so.

MR HOLLI NGER  Yes.

CHAl RPERSON  GRI FFI S Now, some of those are
indicated part-tine and three if | recall correctly were bus
drivers.

MR HOLLINGER That's right.

CHAI RPERSON CGRIFFI'S:  Is it your understanding that
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the condition in the standing order that speaks to 40 enpl oyees
are full-tinme enpl oyees?

MR HCOLLI NGER M/ understanding is that the
condition is the equivalent of 40 full-time equival ents.

CHAI RPERSON GRI FFI S: And how would you define
equi val ent ?

MR HOLLI NGER In -- by have -- for exanple,
soneone working a third time. By three people working a third
time. | would make them-- | would add that up to a full-tine.

CHAI RPERSON (RI FFI S: Ri ght . So, the hours woul d
coming up to a full-tinme enpl oyee status.

MR HOLLINGER Right.

CHAI RPERSON GRI FFI'S:  kay. M. Levy, did you have
sormet hi ng?

MEMBER LEVY: Well, | nean on that sanme issue |'m
looking at the -- at the BZA Order. Condition nunber three says
the nunber of staff shall not exceed 40 and so, |'m wondering
what that has to do with full-tine equivalents or part-tine or it
just says staff.

VI CE CHAl RPERSON RENSHAW  Yes, 40 neans bodi es.

MEMBER LEVY: | don't --

VI CE CHAI RPERSON RENSHAW Forty to me in that
order means bodies. Forty people.

MEMBER LEVY: And the applicant is testifying that

there are 43 staff nenbers now and they're addi ng one.
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CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER LEVY: So --

CHAl RPERSON GRIFFI'S:  And how this rel ates, we need
an understanding of that, but obviously how this relates to our
speci al exception that's before us right now is if there would
need to be an addition of a staff nenber for the sixth grade as
testified does that actually conply with that condition.

MEMBER LEVY: Exactly.

CHAI RPERSON GRI FFI 'S Ckay.

MR FEQLA: M. Chairman, if | mght.

CHAl RPERSON (RI FFI' 'S Yes.

MR FEQLA: Phil Feola for the applicant.

The zoning regulations define the size and what

counts as a staff person and it is in rules -- in Rules of
Interpretation 218.2, |I'msorry, 218.3, the nunbers of teachers -
- and I'Il just quote "The nunber of teachers and enpl oyees shall

be conputed on the basis of the greatest nunber of persons to be
enpl oyed at any one period during the day or night including
persons having both full-time and then part-tine enpl oynent."

So, that the relevant question | believe is not
whether or how many are full-time or part-tinme, the relevant
guestion is how many are at the site -- the maxinmum at the site
at any one tinme. So, for exanple, the three bus drivers who cone
at -- leave the premises at 8:00 in the norning and don't cone

back until 3:00 aren't in that -- shouldn't count in that 40 cap.
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That's how | would read it. Unless the BZA woul d have qualified

the zoning regulations in its order which it didn't, | think this

is what you have to |ook at to determne --

CHAI RPERSON GRIFFI'S:  And what was your referenced

section on that?
MR FEQLA: 2118. 3.
CHAl RPERSON GRIFFI'S: R ght. Ckay.
MEMBER LEVY: M. Chair.

CHAl RPERSON GRI FFI'S: Yes.

MEMBER LEVY: Could | just? M. Feola, is it your

testinony then that M. Hollinger said there were 38 full-tine

equi val ent s. Is it your testinony that that nunber is 38

in

accordance with the 2118.3? That there's no nore than 38 people

on site at any given tine?

MR FECLA: I think that's a question I'd have to

ask M. Hollinger.

MEMBER LEVY: M. Hollinger, would that be your

testi nony?

MR HOLLI NGER Yes, that would be testinony in
addition to the drivers who are not on site at the sane tine. In
fact, who are not on site at all. There are extended day

teachers who are on site for an after-school program when ot her

t eachers have left.

MEMBER LEVY: So, does the nunber of enployees or

nunber of staff on site at any one time exceed 407
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MR HOLLI NGER No, it does not and it wll not.
It does not and it will not.

VI CE CHAI RPERSON RENSHAW M. Hollinger, on the
nunber of student issue where you are staying the sane according
to M. Epting, in other words, the cap at 200, but you've
testified that approximately six to nine would be noving up into
the sixth grade if approved. That brings it up to with your

current enrollment up to about 180/181 somewhere in that

vicinity.

Now, are you planning to fill the rest of those
slots or are you -- in other words, that opens up at the bottom
or are you adding to other grades. |'mtrying to get at how nmuch

nore of a traffic inpact are the nunbers going to nake in that
particular area in that nei ghborhood.

CHAIRPERSON GRIFFIS:  Well, let me -- can | preface
that, Ms. Renshaw, because | think that is an inmportant point and
we will be hearing a lot about it, but | think what we need to
keep in mnd and everyone should keep in mnd is that the inpact
essentially has to start being nmeasured at above -- well, at the
difference that the sixth grade would bring as opposed to what it
is on its on. M/ neaning is as the condition allows by the
order, an enrollment of 200.

VI CE CHAl RPERSON RENSHAW  Yes.

CHAI RPERSON GRI FFI S: So, clearly one could say

that there will be additional traffic to deal with that, but that
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is allowed at this point.

So, |'m not sure where we're going in ternms of
aski ng.

VI CE CHAl RPERSON RENSHAW Wl |, then back to your
poi nt about the difference the sixth grade would bring, we are
| ooking at six to nine students going fromthe fifth grade to the
si xth grade.

CHAIRPERSON GRIFFIS:  As | look at this and maybe
I'mincorrect, but | think |I ought to say it. | don't |ook at
this as nunbers of students because they are allowed -- they are
allowed to increase the fifth grade if they're at 175 to 25 nore
st udent s.

VI CE CHAl RPERSON RENSHAW  Yes.

CHAI RPERSON GRI FFI S: O the pre-k. That's well
wi thin the order.

So, the issue has to cone down to is what's the
uni queness of the sixth grade? \Wether it be -- whether it be
ten or whether it be 20, that nay be inportant, but sormehow we
need to be shown the difference of inpact that the sixth grade
will have. Because the -- within the 200 is all owed.

So, | don't see how counting nunbers or getting
into the specifics of how many students is incredibly pertinent
ri ght now.

MR EPTI NG M. Chair, can we -- could we also

address that? Because we did feel that the BZA Oder entitled us
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to go to 200 now.

CHAI RPERSON GRI FFI'S: R ght.

MR EPTI NG And that the difference in terns of
parking, driving, traffic issues between a fifth grader and a
si xth grader was a non-issue.

So, we thought that the issue was already covered
within the scope of the existing approval.

So, unless there's sonme unique difference between a
sixth grader and fifth grader which we don't think there is, then
the traffic-type issues are not rel evant here.

CHAIRPERSON GRIFFIS: | think that's well said and
that's where | was trying to go

VI CE CHAl RPERSON RENSHAW Vel I, for now, | will
| eave the issue, but just beware, | nay be back. Al right?

MR EPTING Yes.

CHAI RPERSON GRI FFI'S:  Ckay. Any other questions at
this time? You finished with your redirect, M. Epting?

MR EPTING Yes, sir.

CHAI RPERSON GRIFFI S:  Ckay. You can continue.

MR EPTING That actually concludes our testinony.

W'd like to save tine for rebuttal and closing statenent at the
end.

CHAl RPERSON GRIFFI'S:  (kay. Let's go to
-- let's get to the Ofice of Planning's report and nake not that

the report was tinely filed and welcome our planning
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representative this norning.

M5. THOVAS: Good norning, M. Chairnman, nenbers of
the Board, |I'm Karen Thomas wth the Ofice of Pl anning
representing the office in this matter.

The applicant ROS is seeking relief fromthe fifth
grade specification of condition two BZA Order 16424 dated March
5th, 1996 which outlines the maxi num nunber of students allotted
the facility and the grade range of the students including the
nunber of students shall not exceed 200 pre-kindergarten through
fifth grade.

The school is requesting nodification of this
condition to allow the continuation of classes for the students
through the sixth grade. The special exception request for
nodi fication surfaced due to the difficulty the school is
experiencing in finding a suitable location for its previously
proposed mddle school expansion which would have allowed a
snmooth transition of its students from -- from the sixth grade
through the eighth.

Currently, the school operates subject to certain
conditions of its BZA Order. OP did not find any non-confornmance
with the remaining six conditions. The total nunber of students
enrolled will not exceed a maxi num 200. A new staff wll not be
hired beyond that required 40 nenbers. The applicant is not
requesting a change in the overall hours of operation not to

exceed 6:00 p.m
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OP reviewed the applicant's previous special
exception subnmittal indicating the applicant's intention to
develop a mddle school for grades six through eight at a
different 1ocation. The applicant informed OP that it still
intends to do so.

OP understands that the applicant has met with the
Foxhall Citizen's Association and the ANG-2 and they support
applicant's request.

The O fice of Planning does not anticipate any
negative inpacts if the school is allowed the flexibility to
extend its program through the sixth within the stated hours of
operation and in conformance with the other conditions of the
previ ous BZA O der.

This OP believes wll extend the tine to the
applicant to continue its property search for locating it's
proposed middl e school for sixth grade through ei ght grade.

OP, therefore, recommends the approval by the Board
of Zoning Adjustnent of the applicant's request to amend
condition two to read as follows: The nunber of six grade
students -- the nunber of students shall not exceed 200 pre-
ki ndergarten through sixth grade.

CHAl RPERSON GRI FFI'S:  CGood. Thank you very nuch.

Board Menbers, any questions of O fice of Planning?

Is there any questions of the O fice of Pl anning

fromthe applicant?
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MR HCOLLI NGER  No.

CHAI RPERSON GRI FFI S: The party? Very well. e
can nove on and again, thank you to the Ofice of Planning for
putting that together.

Let's go to ANC-2E first and then conme back to
Par ks and Recreati on.

Ms. Renshaw, do you have the ANC letter?

VI CE CHAI RPERSON RENSHAW Yes, |'d like to ask if

there is an ANC representative in the audience? Yes, he should -

CHAI RPERSON GRI FFI S: Good. Do you want to cone
f orwar d?

CGood nor ni ng.

MR PCLK: Good norning, M. Chairnan. I''m Scot t
Pol k. I''m the nei ghborhood conmissioner in the, | guess, East
Pal i sades and Foxhal | nei ghborhood. I've been the neighborhood
conmi ssioner for three years. Previously, | was the citizens'
associ ati on president for three years.

Just to reiterate | guess a couple points, the
Foxhall Community CGitizens' Association Board, you know, passed
this. They were in favor of the sixth grade for Rock Creek.
Simlarly, it was passed by the Foxhall Comunity G tizens'
Association and at the neighborhood comm ssion neeting, it did
pass as well. | believe you have letters from the citizen's

associ ation as well as the nei ghborhood comm ssi on.
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Speaki ng, you know, as t he nei ghbor hood
comm ssioner in the area, | am pleased to have Rock Creek School
t here. They have taken a -- | guess an old D.C. public school

that was abandoned and nade it into a nice location. They did do
a lot of ground work and | believe that on the whole, they are

wel | accepted in the neighborhood and they've done good things

for us.

I'd like to see themremain there and for a couple
reasons. I think it's a very stabilizing thing for our
nei ghbor hood. When they first came to apply, you know, there

were a lot of applications, a lot of people that were interested
in the property not all of which we were very interested in
having and | would like for Rock Creek to continue to be a viable
institution and, you know, | hardly see the addition of the six
or nine students as being a great detriment to the community.

Financially as | said I'd like themto continue to
be viable. | wouldn't like to see themleave. Wat | don't want
to see is, you know, | guess Ceorgetown University Public School
or Public School of Administrative being there with night school
or, you know, George Washington, Munt Vernon, you know,
ext endi ng down.

| know that in the Palisades area right now they're
concerned about the expansion of St. Patricks. St. Patricks
woul d probably love to have this school as well and that would be

a greater inpact on the comunity with worse traffic and woul dn't
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help us as a community. | feel that this is good use. It's |ow
impact on the community and, you know, all the way up to 200
students, | have no problens with it.

VI CE CHAI RPERSON RENSHAW M. Polk, would you
speak to the neeting of your ANC in which you voted on this
appl i cation?

MR POLK Yes, the vote was 6-4. One abst ai ned
and sonebody had left the room

VI CE CHAl RPERSON RENSHAW Al right. And t hat
meeting took place on --

MR POK |t was --

VI CE CHAl RPERSON RENSHAW  -- March 7t h?

MR POLK: That's -- let nme see. March. That's
correct. It was March 7th.

VI CE CHAI RPERSON RENSHAW Al right. And a

quorum of course, was present of the --

MR POLK: Was present. Yes, nma' am

VI CE CHAl RPERSON RENSHAW  All right. And did you
have any conditions?

MR PCLK:  No, there were no condition.

VI CE CHAI RPERSON RENSHAW |'m looking at a letter
from Peter Pulsifer your chair. He said that the notion passed
and he stated that the request is for one year because the school
has stated that this would be the one year.

MR POLK:  School did request for one year. That's
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correct.

VI CE CHAI RPERSON RENSHAW For one year during
which time they nust be seeking a separate location for the
m ddl e school .

MR PCOLK: That's correct.

VI CE CHAI RPERSON RENSHAW  All right. And the ANC
urges the Rock Creek School to continue to work closely with the
comunity to resolve any issues between the school and the
comunity.

MR POLK That's correct and | feel that that's
where the nmajority of these issues are.

VI CE CHAl RPERSON RENSHAW  Yes. Thank you.

CHAI RPERSON GRIFFI'S: Geat. Thank you very nuch.

MR POLK:  Thank you.

CHAI RPERSON  GRI FFI S: And you have submitted
witten testinony that we have on the record now in the case.
So, we do appreciate your personal representation here.

VI CE CHAl RPERSON RENSHAW  Let ne just anend that
your neeting took place on March the 5th not March the 7th.

CHAIRPERSON GRIFFIS: Right. The letter was dated

VI CE CHAlI RPERSON RENSHAW  Ri ght.
CHAl RPERSON GRIFFI'S:  -- letter dated March 7th.
Ckay. And we have the letter from the Parks and

Recreation which states that the -- well, that's going to be
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Exhi bit Nunber 28.

This is -- I'm not sure that this is actually a
government report or whether this will -- well, anyway. It's --
yes, I'mnot -- this isn't an official subm ssion or a government

report, but yes, sir.
MR STARCBA: Could | comrend on the ANC report?

CHAI RPERSON GRIFFIS:  Oh, yes, I'msorry and | need

to give both -- please cone forward.

You actually have -- right. Actually, I'mgoing to
ask that M. Polk to conme back for -- and you're able to conduct
cross examnation of the ANC nmenber at this tine as wll the

representative fromthe applicant.

MR STARCBA: Good. Thank you, M. Chairnman.

CHAl RPERSON GRI FFI' S Yes.

MR STARCBA: M. Polk, | was very concerned with
your conmment about not wanting a public school in the Hardy site
and | w sh you woul d expand on that.

MR PCOLK: Yes, can you tell me where you heard
that or saw that?

MR STARCBA: In your comment just a nonment ago.
You said you wanted neither a public school nor a St. Pats.

MR PCLK: Vell, | don't recall saying that we
wanted -- we didn't want a public school.

MR STAROBA: Could we ask the recorder if he could

check the record?
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CHAI RPERSON GRI FFI S: Yes, ny recollection and |
think what you said was the public -- it was sonmething tied to
Georget own Uni versity.

MR POLK No, it's the School of Public
Admi ni stration.

CHAI RPERSON R FFI S: Ri ght. School of Public
Admi ni stration is what | heard.

MR POLK: MBA program is what | was concerned
about . They're currently trying to get into the Wrniey Site
with some opposition fromthe George University Comrunity.

MR STARCBA: In that case, | sinply msread what
he said because | thought he was rejecting the idea of a public
school there.

CHAl RPERSON GRIFFI'S:  And that's not correct?

MR POLK No, that's not correct and | wll
reiterate or actually say that, you know, when Rock Creek was
first comng, | was opposed to the idea because | -- | very mnuch
wanted to have a public elementary school in the neighborhood,
but the denographics did not support us at that tine and | don't
think that they do even at this tinme and furthernore, | know the
Key School has expanded. They've doubled their space and they've
taken on 50 percent nore students. A lot of them from our
nei ghbor hood.

CHAI RPERSON GRI FFI 'S Ckay.

MR STAROBA: |I'mnot sure it's appropriate at this
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time, but I'd like to get into the record that our concern is for
public education and for public use and that was the source of ny
questi on.

CHAI RPERSON CGRIFFI'S:  Ckay. And that's appreci ated
and there is some point to that, but this would not be the
appropriate time to introduce into the -- any other cross
exam nati on?

MR STARCBA: No.

CHAI RPERSON GRI FFI'S:  Does -- M. Epting, anything?

Ckay. Thank you again, M. Polk.

MR POLK:  Thanks.

CHAl RPERSON  GRI FFI S: And | appreciate -- |
appreci ate that being brought to ny attention things that | mght
be overlooking and proceeding on. So, do not feel that vyou
cannot do that and 1'm always happy to have that happen
especially when I"'min the wong.

Any other government reports that you're show ng,
Board Menbers, on your docket? | don't have anything else. So
I think we could go to testinonies at this point.

People -- | don't have any parties, but persons in
support of this application, nowis the time to cone forward for
testi nony.

Are you both in support?

PARTI Cl PANTS: W are.

CHAl RPERSON QR FFI S: Yes, everyone -- anyone
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that's testifying in support can cone up and as the table fills,
we will sit you in the front row

M5. CAH LL: M nane is -- voice on?

CHAl RPERSON (RI FFI'S:  Yes.

V5. CAHI LL: M/ name is Catherine Cahill. I live
at 1663 45th Street, NW and I'm the Vice President of the
Foxhal | Community G tizens' Association.

VW have approximately 200 active menbers. It
varies with the time and the menbership year and we represent a
comunity of between 700 and 800 hones.

W're testifying in support of the application of
the Rock Creek International School to include the sixth grade in
the elenentary school. Mself and the other gentlemen here, M.
Candano, join this panel. W are supporting it. [''m
representing the community association and he's speaking on
behal f of other residents in the area as he represents others
t here.

| would like to report that a majority of both the
board and the broader association voted to support the school's
change in the mx of students citing two key reasons.

Primarily, the inclusion of the sixth grade is
within the school's original application and contract. It would
-- it would stay within the 200 limt on enrollment and we
believe that a change in the mx of students that stays wthin

that originally approved ceiling for students and faculty and
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staff will not have a significant inpact on the nei ghborhood.

Secondly, the school's been a good nei ghbor in the
comunity. They've inproved the physical site and they' ve
provi ded another educational alternative for famlies of young
children in the nei ghborhood and we've |earned that inclusion of
the sixth grade is critical to the school's econom c survival and
any concern that's been expressed within the board and within the
broader association about the school's continuance relates to a
concern that if there's any failure of the school to survive,
that that nay lead the city to select perhaps a comercial tenant
that could occupy the space that nmight be less conpatible with
the community or perhaps less favorable in sone way. W like the
fact that we have an elenentary school there. It's been a good
m x for us.

Further, the nunber of families with snmall children
is growing again in the neighborhood and should the city at the
close of Rock Creek's |ease choose again to use the space as an
elementary school, we would anticipate that there would be a
snoot her transition fromprivate to public if you' re just staying

fromel enmentary school to el ementary school .

I'd like to thank you for appearing here. | Ilike
the opportunity -- | appreciate the opportunity to testify on
support of the Rock Creek School and we hope you'll view their

application favorably.

CHAI RPERSON GRIFFI'S:  Good and thank you very nuch
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and we do have your letter from the Foxhall which indicated the
vote and it is Exhibit Number 41.
Do we have a letter indicating that you have

aut hori zation to speak for the Foxhall?

MB. CAHILL: | don't have a letter that | have
submitted. If you would like, | can follow up with a letter to
that effect.

CHAI RPERSON GRI FFI S: Ckay. Yes, | think that

woul d be appropriate.

M5. CAH LL: Certainly. Be glad to.

CHAI RPERSON (RI FFI S: But, you did indicate that
you, in fact, lived in the nei ghborhood al so.

MB. CAH LL: I'mtwo blocks fromthe school.

CHAI RPERSON CGRIFFI'S:  Right. Gkay. That would be
appreci ated just to be put into the record at this point.

Any questions, the Board?

VI CE CHAlI RPERSON RENSHAW Ms. Cahill brought up
the subject of the school's economc survival and that's what is
the underpinnings of putting in the sixth grade, going fromfifth
to sixth?

M5. CAH LL: That was one of the issues that was
rai sed anytime there was discussion before our broader community
associ ati on. In that, M. Hollinger had indicated that sone of
the parents of his students there had wanted to extend their

education at the sixth-grade level and we were concerned that if
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those parents would instead choose to send their children
el sewhere and renove them from the school that changes their
circunstance. W don't want to see any damage to their economc
viability.

I haven't looked at their specific accounting
records to be able to say that that would be the case. It's just
a general concern that would raised by some of us participating

in the neetings, the association neeting as well as prior board

neeti ngs.

CHAI RPERSON CRI FFI S: But, your understanding in
what your statement is, in fact, it's the continuum of the
school. It's not necessarily the sixth grade is paying a higher

tuition than --

M5. CAHI LL: Ch, no.

CHAI RPERSON (RI FFI S: -- and floating the boat on
t hat .

V5. CAHILL: No, we just want to make sure that
parents that currently have their students enrolled --

CHAI RPERSON GRI FFI'S: R ght.

MB. CAH LL: -- in the school --

CHAl RPERSON GRI FFI'S:  So, that --

M5. CAH LL: -- choose to keep themthere.

CHAI RPERSON  GRI FFI S: -- the continuum of the
gr ades.

V5. CAHI LL: They continue on to the sixth grade
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rather than withdrawing and noving on to another school earlier

in our educational cycle.

CHAI RPERSON GRIFFI'S: | see. Ckay.

Anything el se? Any cross exam nation? Applicant?

Parties? No. Ckay.

Thank you again, M. Cahill.

MR CANDAMO Good norning, M. Chair, |adies and

gentl emen of the Board. My name is Manuel

nenber of the Foxhall Comunity Association,

Candano. | am a

a nenber at |arge,

but at this particular, I'mgoing to talk as one of the citizens

and taxpayers of this city.

Let ne give you a little bit of the background so

that you understand. M six points are going to be very brief.

One of the things that | do as a citizen ny

conpany, a consulting firm we provide advice to governnments and

we try to digest things particularly ny nmain customer is a

science and technol ogy board, the governnent
sit there on -- am a board nenber and we

different |evels of academ a.

of

Puerto R co. |

interact with the

Spur ny curiosity, | did have the opportunity to

visit the other schools. You nmention Oyster.

CHAl RPERSON GRI FFI S Yes.

MR CANDAMD And | visited

I nternational . M/ experience wth |anguage,

trained by the intelligence community and |
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the three systens that | saw, | got to synpathize with what M.
Hol | i nger nenti oned. The system that they have is very, very
simlar to the one that our nen in uniform use, men and wonen in
uni f orm It probably is nuch better than the one that | had to
go through in the sense that they conbine also information
syst ens.

But, what | want to get now, going to give you in a
nutshell what | wll have done. Normally, | wll bill a

governnent for this and this tine you guys are going to enjoy for

free.

CHAI RPERSON (RI FFI S: Let me ask quickly. Did you
submt anything to records about what -- any witten testinony?

MR CANDAMOD  No, sir.

CHAI RPERSON GRI FFI'S:  Ckay.

MR CANDAMO | didn't know that | had to do that,
but I'Il be delighted to do it.

CHAI RPERSON GRI FFI S: No, you didn't have to do
that. | just wanted to nmake sure and then we nmay ask you to do
that after we hear this. |If we see a value, we're probably going
to need it.

MR CANDAMO.  No problem

Ckay. Well, what | see on our denobcratic system
here is that there was a vote fromthe --

CHAIRPERSON GRIFFIS: Can | interrupt you one nore

tine?
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MR CANDAMD,  Sure.

CHAI RPERSON GRI FFI'S: A Board Menber has brought up
a pertinent point. Can you give us your address?

MR CANDAMD Sure. It's 4421 G eenwi ch Parkway,
N.W in Foxhall Village.

CHAl RPERSON GRI FFI'S:  Ckay. Thanks.

MR CANDAMO Ckay. Wiat | see here is very
si npl e. W have a mcro-|evel. The ANC already looking in a
positive way the addition of this school as well as the Foxhall
comunity in general. It's over 700 fanilies that we have
i nvol ved there.

On the vote that we had last February 20th,
basically when you look at the percentages based on our
denocratic system 57 percent of the people were in favor of
noving forward with the school, Rock Creek International School,
as our neighbor and with the changes that they were presenting.

As you look at what has happened with the

educational system in our city, | like to say that that vote
reflected that our comunity is pro-education. Ckay. It
provides -- it helps to integrating to the city of Wshington

choices. Yes, choices like Oyster. There is a public system as
well as now -- is a private organization.

More inportant, it brings diversity. The aspect of
international . I think that Wshington, D.C. can say that not

only enjoys to be the hone of the real MCoys when you tal k about
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anbassadors. The real enbassies are here and nmany of the nenbers
I'msure that go there.

CHAI RPERSON GRI FFI S: Let me interrupt you just
briefly, M. Candano. 1Is that --

MR CANDAMD  Candano. Yes

VI CE CHAI RPERSON RENSHAW Candanb and | think it's

very pertinent. I think actually -- well, what is not at stake
here is whether this school stays or goes and | think the
statements from the applicant were fairly clear. It is very

i nportant pertinent piece to the bilingual education whether it's
the only one or the best or whatever. That doesn't matter to us.

MR CANDAMD  Ckay.

CHAI RPERSON CRI FFI S: So, if we want to nove a
l[ittle bit on to the -- because | will be doing this even nore to
other people I'm sure, but we need to stay specifically to the
speci al exception and what we're talking about is the adding of
the sixth grade.

So, if you want to talk a little bit about that and
how it mght inpact the harnony of the zoning regulations or, in
fact, have sone sort of adverse or non-adverse affect to the
nei ghbor hood.

MR CANDAMD W didn't see anything that could
affect that. On the contrary, | got to agree with ny coll eague
and the Board because we perceived that the sixth grade was goi ng

to be crucial for them It's part of the grow h. Ckay. e
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think the limtations already pre-establish.

Beconing one of the international schools in the
nation, out of 17, we'll have two in our neighborhood, Washi ngton
International and then Rock Creek. Therefore, when you | ook at
quality of life for the city, | mean it is very inmportant for our
communi ty.

I think it's crucial. At any point, there are
going to be violation of anything pre-established by this Board,
t he nunber of the personnel as well as their students.

Furthernmore, knowing the concern that our Board
Menber Renshaw mentioned about the traffic, the reality about the
traffic | think has been addressed properly both by the school
and al so by the community. The way that we see it also is one of
the issues of living in a city you always are going to have
traffic. The only way that you can avoid it is nove out of the
city. But, it's uptothe --

CHAl RPERSON  GRI FFI S No, the traffic's worse
outside of the city. | nean --

MR CANDAMO. But, it's how our community together
with the particular organization being a private, corporate or a
school including Georgetown University, we have it next door, how
we work out these issues and how we can work with the city on
mtigation of these issues and | think that all that area has
been properly addressed.

So, the last thing | would like to mention | know
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that it may shock sone of these people, but it's the aspect of we
forget that the schools have another nandate as federal shelters.
They becone shelters during federal emergencies and the reason
why | cone with that subject is because in our conmunity, our
very first shelter by federal nandate is going to be Rock Creek
I nt ernational . The Energency Managenent Agency was going to
operate fromthere. They're not going to cone to ny basenent to
hel p ne out.

So, | think that the relationship that we have
developed with them we'd like to continue that relationship,
grow it, and try to work with the BZA and the ANC on sol ving any
further issue, any concern that the comunity nenbers nay have.

Wth that said, | think that we addressed that two
points that you nmentioned. | think | will open for any questions
of you guys.

CHAI RPERSON GRI FFI S: Geat. Thank you very much
and we appreciate one, your expertise, but also your personal
presence here.

One clarification for the record.

MR CANDAMO  Yes.

CHAI RPERSON GRI FFI'S:  You indicated you agreed with
your col |l eague on the Board. | inagine that you' re talking about
Ms. Cahill --

MR CANDAMO: Oh, yes, Ms. Cahill.

CHAl RPERSON GRIFFI'S: -- at the table.
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MR CANDAMO.  Sorry. Yes.

CHAI RPERSON  GRI FFI S: Just in case anyone is
reading this record in the future and we --

MR CANDAMO  Perfect.

CHAI RPERSON GRIFFI'S:  -- want to make clear that we
don't have a conflict of interest that wasn't disclosed. So, any
qguestions?

VI CE CHAl RPERSON RENSHAW  No.

CHAl RPERSON  GRI FFI S: Very well. Any cross
exam nation? Yes.

MR STARCBA: I have two questions for either M.
Cahill or for M. -- |I'msorry. Your nanme?

MR CANDAMO  Candano.

MR STARCBA: Candano. And they are as follows.
Coul d you give us what the vote was at the FCCA neeting when it
approved supporting the RCI'S application?

V5. CAH LL: | can do that for you. Qur vote |
believe was 19 in favor. Thirteen were opposed and there was one
abstention and we did have a quorum present for the meeting.

MR STARCBA: | was at that neeting and | would
just like to point out that 19 to 13 with one abstention is a
very cl ose vote.

CHAl RPERSON GRI FFI'S: R ght.

MR STAROBA: And that it is -- if you take that in

conbi nation with the petition of 130-sone signatures.
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CHAIRPERSON GRIFFIS: | see. But, we'll stick to
Cross exam nation.

MR STAROBA: (Kkay.

CHAI RPERSON GRIFFI'S:  You can bring that up --

MR STARCBA: Al right. The second question then

CHAI RPERSON  GRI FFI S: But, let ne also just
reiterate that that is Exhibit Nunber 41. The letter is clearly
stated out the vote 19-13-1.

MR STAROBA: And then ny second and | ast question
has to do with the reference to the Federal Emergency Managemnent
probl em | don't understand how that's relevant to the sixth
gr ade.

MR CANDAMO That's --

CHAI RPERSON GRI FFI S: No, actually, | don't think
you need to.

| agree with you. | let sone latitude there. I
woul d have taken an objection if you wanted to object at that
point. | don't think it harnms the case or prejudices unless you
feel or you want to nmake a notion to renmove it from the record
which we can entertain, but as | stated in the beginning, there
will be -- you know, there is going to be a lot of testinony and
| again err on the side of being nore lenient than not, but |
woul d concur with your point and question and | don't think there

needs to be an answer to it. | do not see the relevancy to the
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federal shelter provision in the structure itself.

MR STARCBA: Ch, that's fine with ne. | don't
want to ask for a vote to strike it fromthe record and it just
pronpts me to say that | appreciate your fairness in allowng
peopl e to say what they need to say.

CHAl RPERSON GRI FFI'S:  Thank you. Gkay. Any other
-- you don't want to cross exam ne? Do you?

MR STARCBA: No.

CHAIRPERSON GRIFFI'S: That's all. Yes, M. Epting.

MR EPTING He needs to be sworn in.

CHAI RPERSON GRI FFI'S: I ndeed. Thank you.

No ot her questions then? Very well.

And you are here to testify as a person in favor?

MR ANDREW  Yes.

CHAI RPERSON GRIFFI'S:  kay. And what I'mgoing to
do is have you stand to be sworn in.

Is there anyone else that came in late, was not
sworn in, that wll actually be giving testinony? Is there
anyone that doesn't understand what | just said?

Are you going to testify, ma' an®

M5. GATES. Yes, please.

CHAI RPERSON GRI FFI'S: Ckay. Do you want to stand
and be sworn in at the same tinme?

M5. GATES: Yes.

M5. BAILEY: Do you solemmly swear or affirm that
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the testinony you're about to give will be the truth, the whole
truth, and nothing but the truth?

PARTI Cl PANTS: | do.

CHAI RPERSON  GRI FFI S: Is anyone testifying in
support of the application? Ckay.

Then, |'m going to have you state your nane and
your address and you are wel come to proceed.

MR ANDREW M/ nane is Bob Andrew. | live at 1413
Foxhal | Road. I'"'m the past president of the Foxhall Citizen's
Association and prepared a witten testinony on behalf of that
associ ation by ANG 2E back on 31st of January '99 in support of
the school, specifically, in those exceptions required under 11
DCVR 205 and 206, noise, traffic, nunber of students, physical
conditions, off-street parking, safe drop off/pick up, and
suf ficient safe outdoor playing space.

I would to speak to two of those, nunber of
students. W had supported a maxi num of 200. As you hear, ny
successors on the board support that today if this application
stays under the limt of 200.

As far as the safe drop off and pick up, we were
concerned about that and worked with the board of Rock School to
do a safe drop off on Foxhall Road which is a wide street. Ve
worked with WVATA to nove the bus stop so there were no conflict
bet ween WWATA buses and students and we worked with the parking

sign people to nake sure there was an adequate length in front of
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the school to do that in a safe manner. 1t's been ny experience
that that has worked quite well

That is the extent of ny testinmony. Thank you.

CHAI RPERSON GRI FFI S: Very good. Thank you very
much and we appreciate your reiterating sone of that for us, but
basically, your overall testinony is that, in fact, you're
finding that the Rock Geek International is in conpliance with
the BZA Order that stands.

MR ANDREW Yes, sir.

CHAI RPERSON GRI FFI'S:  kay. Good. Thank you three

very much.

Ch, |'m sorry. Is there cross exam nation? \Very
good.

Thank you.

Al right. Let us nove on then and call the

parties in opposition at this tine and can | get a show of hands
just of who else is going to be testifying in opposition as
persons. One, two, three, four, five. kay.

W are at 12:15 by the wunofficial clock that's
behi nd you. | would like to roll through this so that everyone
gets out of here as quickly as possible rather than breaking now
for Iunch.

So, if there's no concern about that, let wus
proceed and we'll take the parties in opposition at this tine.

MR STARCBA: Shall we all cone forward?
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CHAI RPERSON GRIFFIS:  Well, there's only one party.

I'msorry. Yes, let -- | was not clear. |'mgoing
to have the party testify first and then I wll bring persons up
to give testimony because obviously there are nmore and this is
going to be perhaps nore | engthy.

MR STARCBA: Chairman Giffis and Board nenbers,
thank you for the opportunity to speak in opposition to this
request for zoning variance.

M/ nane is Frank Staroba as |'ve already said. I
live at 4503 MacArthur Boul evard, N.W and ny house backs on the
Hardy playing fields and I'm testifying as Chairman of the
Friends of the Hardy Steering Commttee, a party to this request.

W oppose the request of Rock Creek I|nternational
School to expand to the sixth grade on site and we al so believe
that RCIS has created its own hardship in this case.

There are two main points | would like to nake.
The first of those is from the point of view of the use of the
recreational facilities which is the major concern of Friends of
Hardy and the second has to do with the distrust that we feel
Rock Creek has generated in the comunity contrary to sone of the
coments that have al ready been nade.

Back in 1998, we welcomed RCIS to our nei ghborhood.
At the time, we thought they were the best candidate to |ease
the building that used to be Hardy El enentary School. It had

been vacant for two years. In fact, a group of wus actually

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

110

formed Friends of Hardy in order to fend off other applicants.

V¢ welconed ROI'S, but we had our reservations. W
were skeptical of a long-term | ease because there were a lot of
famlies with young children nmoving into our neighborhood as has
already been referred to. That neant that Hardy shoul d reopen as
a public school as soon as the denographics warranted that.
However, a long-term |ease was the only way we could get someone
to reoccupy the building.

Another worry was the linted playground space on
the school grounds and we were right to be concerned about that.
Now, we see RCIS using the playground as if it belongs to them
particularly in operation of their after school program The
first through fifth graders in this program w thout neaning to do
it intimdate younger and smaller neighborhood kids who won't use
the equi pment when the RCS kids are there. | see this nyself
whenever | amthere with ny four-year-old grandson.

If they add sixth graders, there will be even nore
ol der kids to scare the younger ones off and they will be private
school students, nostly from outside the District, who will have
preference over children of taxpaying residents. W reject that
out core.

Most inportant to our opposition is that our RGOS
has nmade us distrust them since they noved in. On their website
and in their sumer canp brochure, they first give the inpression

that the park was part of their school canpus. When we call
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their attention to that msrepresentation, they change the
brochure. Now, they are changing the website.

If we hadn't protested, we think they would have
gone on m sl eadi ng parents.

Their proprietary attitude al so showed up in their
proposal to forma public/private partnership with the Departnment
of Parks and Recreation. The partnership was suppose to be
mutual Iy beneficial . It would raise the recreation center and
our newy equipped tot lot in order to build a big gym and
related facilities.

RGOS would use the new building on schools days
from8:00 a.m to 6:00 p.m and at other tines as they needed it.

MR EPTING (bjection. |'mnot sure the rel evance
of this --

CHAI RPERSON GRIFFIS:  Right. Wlat | was hoping is
you were going to get us to sonehow the connection into this
history and then the use of the recreation if you want to do
that. But, | would uphold that objection and again as stated --
first of all, a lot of what you' re saying was witten and
subm tted, but secondly, as we need to --

MR STARCBA: Yes. Yes.

CHAl RPERSON CRIFFI'S: -- focus on because what |'m
hearing is the problens with the existing condition of the school
and the operation and the objection to it. I think it's well

established your position on the nmistrust that has been -- that
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is your experience with this. So again.

MR STARCBA I can nove to what you'd like to
hear .

CHAl RPERSON GRI FFI'S: That woul d be trenmendous

MR STARCBA: Yes, and it goes specifically to
their request that they be allowed to beconme an agent of the
public schools and in that capacity, be able to rent classroom
space in the case of an emergency and the energency would arise
if they were not able to find alternate space and they had to
house sixth grade on site.

Now, the public schools refused that request and
subsequent to that, creatively RCS has discovered that the
current interior space was enough to accommopdate the sixth grade.

These are the kinds of actions that we only | earned
of through a Public Information Act Request that have led us to
really wonder are we not on the top of a slippery slope and at
the end -- at this time next year, we're all going to be at the
bottom of that slippery slope and we're going to be addressing
the issue shouldn't they have the seventh grade which could be
shoehorned into the sane space

CHAI RPERSON GRIFFI'S: R ght and --

MR EPTING (bjection.

CHAl RPERSON GRI FFI S: Yes, and another objection

anticipated and | would also -- well, give me your objection and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

113

MR EPTING Well, | think we need to limt it to
what's before the Board.

CHAI RPERSON GRI FFI'S: R ght.

MR EPTING | nean because we can't --

CHAI RPERSON GRIFFIS:  And they're --

MR EPTING W're not sure what we're -- this is
what's before the Board right now.

CHAI RPERSON GRI FFI S: R ght.

MR EPTING This is what we're requesting. He's
specul ating and that is not before the Board.

CHAI RPERSON  GRI FFI S: And | agree and that's
difficult to chair this Board and knowi ng the Board Menbers, it
will be very difficult for us to -- it's in -- we cannot deal
with the speculation of what might happen or what won't happen
except how it goes to specifically the sixth -- the application
for the special exception now which is the adding of the sixth
grade to the facility.

So, any other deals or how they dealt with deals or
whether they're proposing to put the entire nmddle school or
build a structure, acquire, you know, GCeorgetown University, it's
not us or information for us at this point.

MR STARCGBA: Yes, | understand that. | can come
down to the two things we'd |ike.

CHAI RPERSON GRI FFI'S:  Cood.

MR STARCBA: Because the order has established it
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as up through fifth grade and we supported that several vyears
ago, we're prepared to live with that. What we really want is
for ROS to be open with the community and let us know what on
earth they're planning to do.

CHAI RPERSON  GRI FFI S: And | appreciate the
frankness and directness of that and | nmean some of the
i ndi cati on you gave when things were brought to the school, they
were, in fact, responsive and corrected. | would hope that that
woul d be the overall dealings and di scourse, but Ms. Renshaw.

VI CE CHAl RPERSON RENSHAW  Yes, 1'd like to ask M.
St aroba, when you say you can live with that, what's that? Wuld
you define?

MR STAROBA: The order as it currently stands up
to the fifth grade.

VI CE CHAl RPERSON RENSHAW Up to the fifth grade?

MR STARCBA:  Yes.

VI CE CHAl RPERSON RENSHAW  Thank you.

CHAl RPERSON GRI FFI'S:  Any ot her questions?

MEMBER LEVY: One quick question, M. Chair.

M. Staroba, is it your testinony -- sorry. |Is it
your testimony that the school doesn't have room for the sixth
grade in their existing facility and if it's not just say so
['ve --

MR STAROBA: M testinony is that it seens curious

to me that they found the room when initially they thought they
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didn't have it and when initially they said the school was not
appropriate to acconmodate m ddl e school grades.

MEMBER LEVY: (kay. Thank you.

VICE CHAI RPERSON RENSHAW M. St ar oba, we
understand from the applicant that approxinmately 12 are in the
fifth grade going onto the sixth grade. 1Is that correct?

MR STAROBA:  Yes.

VI CE CHAl RPERSON RENSHAW  Now, there may be about
a half or two-thirds of those who would be in the sixth grade.
You are fearful then from your testinony that these children now
a year older wll becone even worse on the -- shall we say
difficult on the recreation fields and harass the younger
children? |s that what you're saying?

MR STARCBA: That's correct and part of that is
because of a rather lack style of supervision that the faculty
supervising after-school prograns inplenents which | have
observed nysel f.

VI CE CHAI RPERSON RENSHAW Do you have conpl aints
from the parents of these children that they have been bothered
by the ol der children at school ?

MR STARCBA: | believe there was a letter from one
such parent subnmitted in the -- anong the exhibits.

VI CE CHAI RPERSON RENSHAW Ri ght. But, has your
organi zation received conplaints. That's what |'m--

MR STARCBA:  Yes.
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VI CE CHAl RPERSON RENSHAW That have stinmulated
this kind of --

MR STARCBA: Yes, not witten conplaints but ora
conpl ai nts.

VI CE CHAI RPERSON RENSHAW Oral conpl aints. Can
you gi ve me a nunber?

CHAl RPERSON GRI FFI'S:  Probably not an exact.

MR STARCBA: Sonewhere -- yes, sonewhere between
five and ten.

VI CE CHAl RPERSON RENSHAW  Ckay. Thank you.

CHAI RPERSON (R FFI S: And your testinony is it's
the ol der kids that kind of nonopolize the recreation --

MR STARCBA: Yes, and that relates to the
denogr aphi cs of the nei ghborhood. W have increasing nunbers of
young kids in beginning famlies.

CHAI RPERSON GRIFFI'S:  Wio are snall and do you see
a distinct difference between -- well, where do you draw your
distinction in ternms of -- in terms of twofold. One, the ol der
kids that mght predom nate or take over, is it, you know, from
third grade up? Third, fourth, and fifth or is it just the fifth
grade? And then how do you draw the distinction and difference
between fifth and sixth? |Is there any?

MR STARCBA: Just that they're older and that if -
- presuming they're part of the after school program then at

that age, they're going to want kinds of physical activities that
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the site really doesn't accommbdate at this point.

CHAI RPERSON CRI FFI S: Does it accomodate it for
fifth grade in your opinion?

MR STAROCBA: Well, it will as soon as the Friends
of Hardy new equi pnent gets install ed.

CHAI RPERSON CGRI FFI'S: | see.

MR STARCBA: And we have rai sed somewhere close to
$30,000 to do that. So, that's part of our concern that that
equi pment be suitable for -- well, primarily for neighborhood
children with the long-term view that we'll return to a public
el enentary school .

CHAIRPERSON GRIFFIS: It's -- from ny under st andi ng
of your position is what |'m trying to get to is there any
difference between if you had -- given your opinion of the ol der
ki ds nonopolize the recreation space, is there any difference
between having two fifth-grade classes or two sixth-grade
classes? |Is there a difference between the fifth and the sixth
grade in ternms of the inpact that you see as adverse?

MR STARCBA: | expect that there will be, but I
don't have any concrete evidence for that.

CHAl RPERSON  CRI FFI S: Yes, you Kknow, |'m not
expecting a scientific study, but that is your opinion that it
will.

MR STAROBA: Yes, that's correct. Yes.

CHAIl RPERSON GRIFFI'S: R ght. Yes, sir.
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MR EPTING Could 1 ask a cross exam nation
qguestion?

' mcurious --

CHAI RPERSON GRI FFI'S: Actual |y, you know what? Let
nme | et the Board finish --

MR EPTING Ckay.

CHAI RPERSON  CRI FFI S: I didn't lay it out. I
didn't establish it, but what we've established by proceeding is
just having Board questions first and then we'll get to cross.

Is there anything else, M. Levy? Did you have a
guestion?

MEMBER LEVY: I guess just to follow up on the
di scussi on of the new pl ayground equi pnent that you talked to --

MR STAROBA: Yes. Yes.

MEMBER LEVY: Is the playground equipnment that's
coming in going to be appropriate for fifth and sixth or fifth
versus sixth or sixth versus fifth? |Is it geared toward ol der
children or younger children?

MR STARCBA: I don't technically have the
information on that, but a subsequent testifier, M. D xon, who
is chair of the group that has raised the noney and purchase the
equi pment could respond to that if you want to hold it.

MEMBER LEVY: (kay. That's fine. Thanks.

MR STARCBA:  Yes.

CHAI RPERSON GRIFFI'S:  Anything el se? kay. Coss
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exam nati on.

MR EPTING | just have one question. You' ve
testified that you want the school available at some point in
time for a public elenmentary school which would go to the sixth
grade. So, I'mcurious what in your mnd would be the difference
between a D.C. public school sixth grader and a private school
sixth grader in ternms of recreational use?

MR STARCBA: The aninmals are the sane, but their

status is different. That facility is prinmarily nmeant for
taxpaying residents and their children. 1It's being domi nated by
a private school. CGoes against the basic principal of the

facility and that is our major position.

MR EPTING Ckay.

CHAI RPERSON CGRI FFI S: Anything further on that?
Any ot her questions fromthe Board?

VI CE CHAl RPERSON RENSHAW Not at this tinme.

CHAI RPERSON GRIFFI'S:  Ckay. Actually stay for one
second while | review Ckay. | think that's it. Good. Thank
you very much.

MR STAROBA: M pl easure.

CHAI RPERSON GRI FFI S:  kay. Wy don't we | ook at -
- well, actually, let's bring everyone else that wants to
testify, persons in opposition. |f anyone has cone in in support
or opposition, they can come up at this tine.

Let's sit four people and then we'll start and then
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as those are finished, we can refill as required.
Yes, and has everyone filled out witness cards? W
can get themover to the recorder.

Wiile we're getting all the semantics together, |

will take a brief noment to first of all thank everyone that's
here today and as you know and actually naybe -- an interesting
little tidbit, the Shaw Pittrman submission gave Board's

jurisdiction under Section 3108.1 which is actually not correct
for our jurisdiction and special exception, but it brought to
matter of interesting and that is decorumis that section. [''m
sure it's a typo, but | thought it an interesting point to
utilize some time.

And | want to thank and | absolutely appreciate the
decorum that's proceeding here today and everyone is being very
polite and | know often -- in all cases that have opposition,
passions rare up and flare and obviously, we are very interested
as individuals of things that happen in our nei ghborhood.

So, two things. I do appreciate everyone's
appropri ateness today and also that they' re present.

So, starting with that, it is ny inclination to
start on ny right, the left of the table, and we w |l have you
introduce yourself and give your address and | wll have that
done of everybody here and what you need to do is just push the
button on the front of the mke. The light will conme on and that

is so that you can be recorded on the record.
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MR DI XON: Ckay. Thank you. Cood afternoon,
Chairman Giffis and nenbers of the Board. M/ nane is Ed D xon
and | reside at 4643 Q Street, N W

As a nenber of the Steering Conmttee of Friends of
Hardy, | drafted its opposition statement before you. I'm a
parent who uses the preschool for two to four-year-olds at the
Hardy Recreation Center and |'ve been closely involved with the
comunity funded renovations of the two playgrounds at the
recreation center.

Rock Creek International School in its application
has not conplied with several rules from Chapter 31 about
nodi fying approved plans. The applicant made a nunber of
contradictory and incorrect statenents in witten subnissions to
t he Boar d.

The input of certain parties is critical to the
BZA. It is not clear that all the appropriate parties and
property owners have been properly notified of this hearing.

Since this Board's original order in 1999, Rock
Creek has changed wards. Rock Creek now sits in Ward 3 proper.
Though ANGC-2E heard this case, ANC 3D should have heard this case
as wel |.

Rock Creek nakes three wunsubstantiated clains.
There are no enrollment projections to verify the enrollment cap
will not be conpromsed in the remaining years in this order.

There's no evidence of financial difficulty to prove econonmc
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hardship and finally, there is no evidence that the school had
difficulty finding another property in which to expand. Al
these clains should be supported.

The quest for a nodification needs to be submtted
not later than six nonths after the approval of the final order.

Based on Exhibit 9, Rock Oreek had intentions in 1999 to expand
to a mddle school. Therefore, the school knowing of its need to
expand shoul d have requested that exception in 1999.

CHAIRPERSON GRIFFI'S: Let ne interrupt you because
you' ve brought up quite a few things and | think we ought to
address them - -

MR DI XON.  Ckay.

CHAI RPERSON GRIFFI'S:  -- before you proceed so that
we don't lose track of it and let me first state out that -- and
that's why | tried to indicate at the beginning statenent that
this is a stand al one special exception although it incorporates
the nodification of a condition, too.

Now, the particular problem with that is our
regulations don't strictly state the process by which that
happens. W have a nodification of plans which is what you' ve
i ndi cated which happens within that time frame which is in the
six nonths. That's why we do not have a nodification in front of
us today. W have a special exception.

Additionally, sone of the issues and | amcertainly

hopi ng that our corporation counsel's going to interrupt ne when
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' mincorrect.

So, the other -- let ne -- oh, economc hardship
also as stated. The hardship whether it be economc which is a
whol e ot her discussion, but the hardship case, of course, is not
part of the special exception case. |t does speak to two prongs
of the test which is the harnony within the general purpose and
intent of the zoning and also that it would show that there woul d
be no adverse inpact to the use and adj acent nei ghbors.

So, we don't delve deeply into that. Yes.

MR DIXON: | nay be mistaken, but ny recollection
is that there is a hardship clause in relation to the owner of
the property bringing a -- is a special exception before the
Boar d?

CHAI RPERSON GRI FFI S: The hardship clause? Ch,
right. Yes. Ckay. Yes, the issue is -- yes, the issue is that
is part of the variance test.

MR D XON:  Ckay.

CHAl RPERSON CGRI FFI S: And there's two -- there's
generally two pieces of relief that you d conme for or two types
of relief and one is a variance which would go to use, a use
variance or an area variance. I f soneone was obviously putting
nore height on a building, that would be an area variance and
then a special exception is a stand alone burden to prove and
those special exceptions are outlined within the regulations of

what is indicated needing a special exception as opposed to a
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vari ance.

Variance is a harder test. That is a three-prong
test that is nmuch nore difficult to do.

MR DI XON:  Ckay.

CHAI RPERSON GRI FFI'S:  And there were others.

MR DI XON: Yes, the ward issue was the first issue
| brought up.

CHAl RPERSON CGRIFFI'S:  Yes, the ward issue. [|'m at
a loss for that one. I think I'm going to ask corporation
counsel if we can get sone clarification and frankly when the
redistricting actually went through, it was January when the
application was in. Wiether that would have any timng to it.

MR DIXON | believe --

CHAI RPERSON GRIFFIS:  Also, let me just say wile
she's looking that up that a lot of these are actually -- would
have been in -- it may partly be ny responsibility. | have and
had read this before, but a lot of these were pieces that should
have come up as prelimnary natters. Because conceivably, these
are basically notions to either not hear the case today or change
it in sone respects. But, that we have them now, let us try and
address it.

M5.  SANSONE: M. Chairman, the requirenents for
notifying the ANC and then inviting their report is that the
property that's the subject of the application has to be within

t he boundaries of that ANC
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There can be additional notice provided to ANCs
that are affected ANCs that are perhaps immedi ately adjacent to
that boundary.

So, | guess the question that needs to be resol ved
is at the tine the application was filed, what was the correct
ANC and whether notice should have provided -- been provided to
an opportunity to participate in this case to any other ANC as an
affected ANC

| don't know if the applicant is prepared to speak
to that or has | ooked into that issue.

CHAI RPERSON (RI FFI S: M. Feol a. | see. If we
just give hima mke.

MR FEQLA: This work?

CHAI RPERSON GRI FFI'S: No.

MR FEQLA: | think that the point that M. D xon's
testified to has to do with the boundaries of the ANC. Wards are
not relevant to the BZA

CHAI RPERSON GRIFFIS: |I'msorry. Did | say wards?

MR FECLA: Well, he talked about this was now in

Ward 3.

CHAI RPERSON GRIFFI'S:  Ch. Right.

MR FEQLA: And with the redistricting, it is in
ward 3. The ANC boundaries have not changed yet and the

boundaries when this application was filed and as we sit today,

is still the boundaries w thin ANGC 2E. | don't know when the
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council is going to change the ANC boundaries to accommopdate the
changes in the ward districting that took place in January.

And | believe that notice went to ANC- 2E and as the
ANC testified -- ANG 2E delivered testinony on that issue. W're
inatransition --

CHAI RPERSON GRI FFI'S: R ght.

MR FECQLA: -- between -- at sone point, this
property will not be in ANG2E. It will be in ANC 3 sonet hi ng.

CHAI RPERSON GRI FFI S: And your point is that --
wel |, standing, then functioning, that's the ANC ri ght now.

M. Dixon, is that your understandi ng?

MR DI XON\: M/ understanding is | had to go down
and get a Ward 3 parking sticker yesterday.

CHAI RPERSON GRIFFI'S: Al right.

MR DXON O else, 1'd be ticketed.

CHAI RPERSON  GRI FFI S: R ght. And, M. Feola,
speaking to that and that ward boundary has changed.

MR FEQLA:  Yes.

CHAl RPERSON (Rl FFI S: But, the ANC has not been
incorporated within Ward 3 and if |'m not m staken, your point is
that it's the same ANC nenbers until that is -- until that is
conceivably redistricted that we'll make the new one, but the new
one has not been established.

MR DIXON: Can the office of the ANC give us --

CHAI RPERSON CGRI FFI S: Yes. W're going to get
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t hat.
MR DI XON.  Ckay.
VI CE CHAl RPERSON RENSHAW We' Il sleuth this out.
CHAl RPERSON (RI FFI'S:  Yes.
VI CE CHAl RPERSON RENSHAW Don't worry.
CHAl RPERSON R FFI S: Ve  will get t ot al
clarification of what -- when the application was nade what the

snapshot of the ANC was at that point.

MR DI XON.  Ckay.

CHAI RPERSON GRIFFI'S:  Okay. Did | cover everything
that was first brought up? | know you m ght have nore. | just
wanted to grab themas we go.

Al right. Way don't we continue on? If | mss
sonething you can bring it back to nmy attention.

MR DIXON: One of the things | nmentioned was the -
- there are no enrollment projections to verify that with the
sixth grade that they will not breach that order.

CHAI RPERSON GRIFFI'S:  kay and that's an excel |l ent
point to bring up and the issue for us and our jurisdiction does
not go to enforcenent although we're trying to hire an enforcer.

A big guys.

At this point what that does, it would actually
have to be inspected and counted by another agency outside of our
jurisdiction. So, it's well worth keeping in nmnd and we wll

take note of your testimony that there is no provision.
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Is it your testinony now that they've exceeded
that ?

MR DI XON  No, ny understanding was as part of an
application that they needed to give the specifics to the Boards
for consideration.

CHAl RPERSON  GRI FFI S And how are you seeing
[ acki ng of specifics?

MR DI XON: Wth the sixth grade, they could
potentially have nore than one group of sixth graders in there.
They have nore than -- if they have double classes of every
group, | would inmagine expand. They still main K to five, but
t hey expand beyond the limts of their order.

CHAI RPERSON GRIFFIS:  Well, it would be -- right
Let ne see if | wunderstand you. If say -- say they do -- say
they add four classes of sixth grade, but they stay within the
200, is that what you're indicating?

MR DIXON No, I'msaying is that they' re pressed
to exceed that 200 because of --

CHAI RPERSON GRIFFIS: | see. Ckay.

MR DI XO\N  -- because of --

CHAI RPERSON GRIFFI'S:  Hold on just a second. kay.

For gi ve ne. VW were at -- if we -- you're indicating if they
add the nunbers to create the classes that you're --

MR DIXON At this point, | think there should be

some clarification on how many classes of each K through five are
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permtted to exist because then it becones very foggy as to how -
- how is it that they can get a sixth grade in there now, but
previous they needed trailers. | nean it's not clear to me what
the ground work is on that. |In fact, they've said publicly both
that they're going to expand classes year by year, but at the

sane time, they can't get a seventh grade into the building.

What are the building -- | mean what are -- I'mnot -- we as a
comunity are not clear what they're playing with and | -- the
Ofice of Property Rghts -- Property Managenent who owns the

bui I ding has restricted --

CHAI RPERSON GRIFFIS:  Well, right and | hear your
point and what | need to understand two things. Well, first, it
would go wthout saying that they would have to have |Iegal
occupancy of the school and whether they could fit it or not.
Now, the question for the Board is an evaluation of the sixth
grade, the inpact. Now, if you can talk to nme about the interior
of the school, how it might be adversely -- or the nei ghborhood
woul d be adversely inpacted because, you know, six graders are
sonehow distinctively different in utilizing that building that
woul d then have, you know, an adverse inpact in the nei ghborhood,
that woul d be hel pful in our deliberations.

But, otherwise what | hear and | -- | do clearly
hear your conplaint, but | not sure how that's any different from
fourth grade, fifth grade or third grade.

MR DI XON: But, the two issues here that |'m
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addressing -- |'ve been trying to address in ny testinony, one is
the way in which this application is being presented --

CHAl RPERSON GRI FFI' S Yes.

MR DIXON  -- to the Board and the community, the
citizens of the District and the second is the inmpact that we
expect expansion of any kind by the school to be detrinental to
the recreation center based on our past three-year relationship
with them and sonme of the -- sonme of the problens have arisen
from -- excuse ne in saying so. | think sonme oversights in the
ori ginal order.

W've got -- in the recreation center, we have a
zoni ng approved child devel opnment center within 100 feet of the
bui | di ng. M/ understanding is that in chapter two -- is 205 in
regards to child devel opnment centers, you cannot have them within
a 1,000 feet. I think there's another one 1,000 feet down at
Georgetown Day School down the block and the preschool at the
recreation center has been disturbed regularly through Rock Creek
I nternational School's occupancy of this building.

There have been -- the center -- the preschool
director has had to deal wth parking problens regarding the
nei ghboring lot. The older kids at the school have had to have
been banned from one of the -- from the tot lot which the
preschool uses and | -- | nean | don't want to go too far on
t hat.

But -- and there are other things | wanted to touch
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on in ny testinbny and at this point, it's getting kind of
scattered, but | think the age group

-- you know, this is a brilliant argunent. This is very mnor.
That's what the applicant is |ooking for. You're looking for a
m nor nodification that doesn't look different, but if you put a
-- you give nme an i and you put a cross on the top, it's at.
It's a different letter.

So, if you change this five to a six, we got sixth
graders in there and -- and all of a sudden, you got a different
-- these kids are going to be getting an organi zed sport. So,
you're going to expand on the facility into other areas and it's
going to beconme a hardship for the neighbors to control that
expansi on.

As it is, we're having to deal with an unresponsive
school in terns of the recreation center. They do not -- they do
not conply to -- to coments about their -- their behavior there.
Kids are unsupervised. The whol e school has gone through a
conplete, | believe, a conplete -- perhaps Dr. Hollinger can
confirmthis, but I think a |large nunber of the staff has turned
over in the three years that we've been sitting there and now
they' re back out again and they don't know how to use the parking
l[ot. They don't know how to control the students in the space or
deal with the parents.

CHAI RPERSON GRI FFI S: Ckay. And | appreciate --

what |'m hearing you indicate is that with the addition of the
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sixth grade, this adds to the problens and the adverse inpacts
that you're seeing currently and you are testifying that, in
fact, that will just increase which will have sonme -- which wll
have its adverse inpact to the area.

MR DI XO\:  Yes.

CHAI RPERSON  GRI FFI S: Ckay. And you have a
substantial subm ssion to your -- which | think outlines an awful
lot of the pieces and the Board has read that and if there's
anything else that you want to add to that, | think we would be
happy to hear that. Qherwi se, we could probably take questions
and some cross exam nation.

MR DI XON\: Let nme just address two nore things
because | believe it nmay cone up. It may cone up in cross
exam nati on. In that regards, playground facilities because |
know that you nentioned it with M. Staroba.

The last three years, |'ve been working on -- the
Parks and Rec denolished existing playgrounds because of
standards -- current standards and | raised a group of neighbors
through the help of Friends of Hardy to replace those -- that
equi pnent . Li ke M. Staroba nentioned, the nei ghborhood brought
in -- the community let's say because Rock Creek was included in
this brought in -- about $30,000 and Departnent of Parks and Rec
mat ched it. As that -- with that equipnent comng into place
because the big kids lot is not quite there yet, the facility

will just nmeet the standards that are being put upon it. The use
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requirenents.

| nean we've got -- the departnent put in a play
structure that's probably good for about 20 people and with Rock
Creek setting out two groups at a tine, that's, you know, you're
easily at 20 people. Well, where do the kids who are there after
school go?

W -- we just sort of sit on the corner and wait
until our turn cones. Vll, that's, you know, that's not --
that's not our understanding of how it was set up.

CHAI RPERSON  GRI FFI S: And what is the age
appropri ateness of the equiprment that is in and that is --

MR DI XON: There are two lots and it's a nice
facility the way it's been divided. There's a tot lot which is
for two to four-year-olds and that was the one that the Rock
Creek School has been kept from and the larger lot is suppose to
run five to 12. W call it the big kids lot and within the next
coupl e of nonths, we expect sonme new equipnent in there, but as
it is, as soon as the -- and speaking to the nature of the
unsupervi sed conditions, as soon as that new equi pnent came in,
Rock Creek kids up on the -- on the piece of equipnent falls
down, breaks her arm | nean |I'mnot sure what -- what --

Direct the questions because |I'm kind of |ost at
this point.

CHAI RPERSON GRI FFI'S:  kay. And we appreci ate your

testinony and the witten submission, but let's take Board
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guesti ons.
You're not saying that sixth graders won't break
arms or will break arns?
MR DI XON: No, |I'mnot.
CHAIRPERSON GRIFFIS: No, I'mjust -- |'msorry.
MR DIXON  But, let nme -- let ne -- and
-- and | want to thank publicly -- | want to publicly thank Rock
Creek for giving to this -- this fundraising. They along with

the Palisades G tizen Association gave a |arge anmount of noney,
but in their -- let nme -- Parks and Rec charges $50 an hour for
organi zed groups to use their facilities, each of the basketball
courts, a rec center, a play area, a picnic area. The anount
they gave does not add up to that pernmtting fee and they've been
-- and so, you know, | just want you to know that they may cone
at you well, we've given noney for this, but there's no pro bono
-- there's no quid pro quo here and they knew that going into it.

CHAl RPERSON GRIFFI'S:  kay. And that is pertinent.

Board Menbers, questions?

MEMBER LEVY: M. D xon, regarding the playground
equi prent . You testified that the new -- that there are two
lots. One is for younger kids. Called it a tot lot and the new
pl ayground equipnent in the additional lot is suited for five to
12 year olds which |'mguessing sixth graders are 12 years ol d.

MR DI XON.  Yes.
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MEMBER LEVY: So, is it your testinony then that
it's -- that it's an age appropriate problem or that it's a
capacity problen? Wat inpact do sixth graders at Rock Creek
speci fically have on the new pl ayground equi pnent ?

MR DI XON. M expectation and we're al ready seeing
this with the fourth and fifth graders that they're going to be
involved in nore organized sports than playground equiprent
involves and this will take them to the basketball courts which
they already use, of course, and the playing field and the tennis
courts. If I -- well, | was going to add sonme anecdote -- nore
anecdot al , but you probably got enough of that.

MEMBER LEVY: So, you're saying there are other
facilities there that are not being used by the children of the
school now that will -- will be used?

MR DI XON: Like they can potentially expand into.
Yes and this is our -- | nean we believe that's in their
i nterest.

CHAl RPERSON GRI FFI'S: Ot her questions?

VI CE CHAI RPERSON RENSHAW Wl |, for M. D xon or
one of the others at the table or the applicant, | just note a
phot ograph that has been submitted that shows a lot area and it
has a sign private property, no trespassing, for use of Rock
Creek International School only and | would just like to verify
that this is part of the property that they lease? This is not

part of the --
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MR DI XON: Actually, | believe that sign is

probably incorrectly placed because the beginning of that lot |

believe is -- oh, no, that's -- yes, that's correct. That's
their -- that's -- that's the one --

VICE CHAI RPERSON RENSHAW That's on their
property?

MR DIXON: That's the one facility they've -- |I'm

not sure how nuch they use it, but they have it up there. I
think they reserve it for their little children.

VI CE CHAl RPERSON RENSHAW  Ckay. Thank you. Just
wanted to clarify that.

CHAI RPERSON (Rl FFI S: You want to reference that
phot ograph, Ms. Renshaw, for the record?

VI CE CHAI RPERSON RENSHAW Let nme see if it has a
nunber to it.

CHAI RPERSON GRI FFI S: Wiat is it part of? \Wat
attachments is it?

VI CE CHAI RPERSON RENSHAW | think it was attached
to Ms. Brackett's subm ssion.

CHAI RPERSON GRI FFI 'S Ckay.

VI CE CHAI RPERSON RENSHAW  Because it has a | abel
on it 41A That's a number that the office assigns to it. So,
it's just for the record that that's 41A

CHAI RPERSON GRI FFI'S:  Ckay. Any ot her questions of

t he Board?
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MEMBER PARSONS: No, but | guess | have a commrent
because | was hopi ng we woul d get sone other kind of testinony.

Certainly this playground been neighbor to this
school for many, many years and, of course, was used by the
school when it was in operation.

This Board has no jurisdiction over that playground
and many of the conplaints that you're bringing forward would
have to be regul ated by the Departnent of Recreation and |I'm sure
you've attenpted to do that, but we certainly could not inpose on
this school sonme regulatory function on the Departnent of
Recreati on. That's just -- maybe you understand that, but it's
beyond our control.

So, | was hoping that you could bring forward sone
suggestions that we could put in the order that would assist you
in some way, but it appears as though, you're not willing to go
t here because you're so opposed to this.

MR DI XON: In some of the later testinony, there

wll be.

MEMBER PARSONS: Ch, good.

MR DI XON  There are.

MEMBER PARSONS:  Ckay.

MR DI XON: And -- and | understand what you're
sayi ng. You know, there's nore -- there's a party here who

whet her or not they know of this special exception is not in the

room They seem to be a quiet partner in this whole -- this
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whol e rel ationship unfortunately.
MEMBER PARSONS: And who woul d that be?

MR DIXON That's the Department of Parks and Rec

and | -- and one of -- | nean | -- soneone nentioned earlier
they' ve been notified. I've left a nmessage down there regarding
this.

It's not <clear that the applicant's list of
addresses actually got to -- wuld have been sent to them
actually got to them because all it says is DC. -- | nmean it's
got the square nunber. Then it says Q Street and then it says
D.C. Governnment, North Capital. | nean do you know where that --

who's sitting down there answering those? There's a couple of --
the Ofice of Property Mnagenent and D.C. Parks and Rec got
those, but they were just -- the one going to Ofice of Property
Managenment was addressed D.C. CGovernment, 11 -- | guess 1130
North Capital and it was 4470 Q Street. Now, the applicant's up

here sayi ng 1550 Foxhal | Road.

What's -- then the -- then in regards to the rec
center, we have D.C. CGovernnent, Q Street. Now, if there's
sonebody down -- this would be pretty slick if there's sonmebody

down on North Capital Street who can open that, see the lot and
square nunber, read Q Street and D.C. CGovernnent and figure out
who that is. | don't knowif -- certainly the applicant is aware
of who these property owners are though.

CHAl RPERSON CRIFFI'S:  But, in terns of the mailing
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and the notification, they would have been sent the notification.
They woul d have addressed that there was a BZA application.

MR DI XON: That's what |'m saying. The address
that the applicant provided -- in their subm ssion, they provided
a list of addresses --

CHAI RPERSON GRI FFI'S: R ght.

MR DI XON:  -- included all the properties around.

CHAI RPERSON GRI FFI'S: 1133 North Capital.

MR DI XON: Yes, the properties for the property
they -- they reside in as well as the adjacent property, the rec
center, just read D.C Governnment and their property has the
address of 4470 Q Street.

CHAI RPERSON GRI FFI'S: R ght.

MR DIXON. The rec center is on Q Street.

CHAl RPERSON GRIFFI'S:  Right .

MR DIXON: And then it probably has
the --

CHAI RPERSON GRIFFIS: Wl I, they would have gotten
to notifications. One for a Q Street, NW (ne for 4440.

MR DI XON:  Yes.

CHAl RPERSON GRI FFI'S: 4470.

MR Dl XO\ Vell, ny question is whether or not
sonebody down on North Capital knows what to do with those.

CHAl RPERSON @RI FFI S: Yes, well, that we can't
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answer. W can only have faith.

MR DI XON.  Ckay.

CHAI RPERSON GRI FFI S: Al right. Let's nove on
unl ess there's any cross exam nati on? Ckay.

MB. GATES: Good afternoon, Chairman Giffis and
nmenbers of the Board. M/ name is Alma Gates. | reside at 4911
Ashby Street, NW in the District.

I am Chairman of the Traffic Conmmttee of the
Pal i sades Gitizens' Association Board and am a nenber of the Ward
3 Traffic Policy Committee.

Rock Creek International School is wthin the
Pal i sades boundari es. However, the school has not informed the
Pal i sades' G tizens' Association of its expansion plans. Should
the school decide to inform Palisades of its plans, the
association wll furnish an opinion. In the absence of an
opportunity to give full consideration to the nerits of the Rock
Creek International School proposal, the Palisades feels it nust
oppose the proposal at this tine.

School expansions are not a new phenonenon to the
Pal i sades' area which is hone to CGeorgetown Day, Lab School, St.
Patricks, Qur Lady of Victory, Field School, River School, Key
El ementary School, and Rock Creek International School. The
Mount Vernon canpus of George Washington University also lies
within our boundaries. Many of these schools have just conpleted

expansi ons, are under construction or have filed for a special
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exception with the BZA

Wiile each expansion brings its own set of
problems, the one problem that is common to all expansions is
traffic. Rock Creek --

CHAI RPERSON GRI FFI S: Let nme interrupt you and |
appreciate you submitting your witten statenent which we can
follow up and read. But, |I'm struck with the fact that first
your opposing this because you have had the absence of
opportunity to give it full consideration.

Secondly, now can you speak to what you've heard.

What you're citing is an awful lot of expansions, physical
expansions. | don't know specifically all these things, but nost
of these expansions | would imagine incorporate new facilities

and expanded enrol |l nent and popul ation and all that.

That's not the case for us today in this special
excepti on.

M5. GATES: W are addi ng additional students.

CHAl RPERSON GRI FFI'S: No.

M5. GATES: W aren't adding six to 12 students?

CHAI RPERSON GRIFFIS:  No, to be very clear, if the
change that is being requested under this special exception which
woul d change out fifth grade and allow a six-grade class to come
into the Rock Creek International School, it would not inpact in
anyway their enrollnent cap.

MS. GATES: | understand that, sir. However ,
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adding a few nore students whether they're within their cap or
not does inpact the comunity and that's ny point.

CHAl RPERSON GRIFFI'S:  But, that's -- oh and | fully
understand that and | hear you saying that, but we have no
control at this tine over that. There's nothing we can do. | f
Rock Creek International wants to have 200 pre-k kids in that
school, it is in accordance with the order.

M5. GATES: Thank you.

CHAI RPERSON GRIFFI'S: Do you want to make conment ?

| nmean you are here to testify. Do you want to make comrent on
any of those pertinents? Qherwise, | nmean we can finish raising
this, but I don't think it -- it's not addressing the special
exception at this point.

M5. GATES: | think we should nove on

CHAI RPERSON GRI FFI S:  Ckay. Thank you

MB. HAAS: CGood afternoon, Chairman Giffis and
nenbers of the Board. M/ nanme is Ann Haas and | live at 1601

45th Street, across the street from Rock Ceek Internationa

School

| guess I'Il not read all of this. Like the rest
of the community, | did support the school's use of an abandoned
building and have enjoyed watching it come back to life

However, this is the second energency that the school has
experienced in three years and sone of us can't help wondering

what's going to happen next year and the year after and the year
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after.

So far, we haven't heard any neans of verifying
that the school is within its 200 limt cap and |I'd be interested
in know ng about a nechanism for that. Because frankly, ny
experience with the admnistration of the school during the past
coupl e of years has not been a good one.

CHAl RPERSON CGRIFFI'S:  Let's get to that right now

M5. HAAS: Yes, | nean --

CHAlI RPERSON GRI FFI S: Ms. Sansone, do you want to
speak to how one mght as a comunity nenber verify the
conpl i ance of the BZA Order.

MB. SANSONE: M. Chairman, | believe it would be
appropriate for the Board to require the applicant to submit that
information to the Board and a copy can be provided to the
comunity groups that are interested in that. That woul d
probably be the easiest way to achi eve that.

CHAl RPERSON GRIFFI'S:  Ckay. But, |'mtalking even
nore generally speaking. If this special exception hadn't cone
up and there was concern that a BZA Order, in fact, was not being
conplied with, what would be the renedy of a community nenber?

If I'm not mistaken, it would be inquiring into
DCRA. Wuld it not?

M5. SANSONE: M. Chairnman, they could certainly
require DCRA to look into it. | don't renmenber if this -- this

order does have the requirenent of an ongoing community |iaison
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gr oup.

CHAI RPERSON GRI FFI'S: R ght.

M5. SANSONE: And that would be a formin which the
issue could be brought wup and hopefully, the school would
partici pate.

CHAl RPERSON GRIFFI'S: Wl I, and that's an excell ent
point in that formthat --

M5. HAAS: Well, that's ny problem --

CHAl RPERSON GRI FFI'S: Yes.

V5. HAAS: -- M. Chairnman. Last August, we net
with the admnistration and they discussed then building on site
their mddle school and the group of residents opposed that.

CHAI RPERSON GRI FFI 'S Ckay.

M5. HAAS: And the minutes that the school sent out
assure us that if the school contenplated building on site, the
adm nistration would give a presentation to the Gdtizens'
Associ ation. That didn't happen.

What did happen was that the admnistration of the
school wote to the Ofice of Property Management offering to buy
the school . Later on, the admnistration appeared before the
Citizens' Association and said that it was contenplating adding
nobi | e cl assroons.

CHAl RPERSON GRI FFI'S:  Ckay.

M5. HAAS. Then the week after that, they wote to

the Ofice of Property Management asking perm ssion. The way we
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found out about this correspondence was as Frank Staroba
nentioned through a Freedom of Infornati on Act Request.
CHAl RPERSON GRI FFI'S: R ght.

M5. HAAS: So, this good neighbor policy has not

wor ked.

CHAl RPERSON GRI FFI 'S Ckay.

M5. HAAS: | nean it was a very good idea, but it
hasn't worked. | notice today that someone -- in fact, | think

it was you, M. Chairnan, asked the adm nistration what did it
mean by a tenporary extension and the answer was sort of hard to
grasp.

So, that's what we've been dealing with for three
years and |'ve gotten a little skeptical here.

Another point | wanted to mention which goes back
to the counsel's question to Frank about what's the difference
between a public school and a private school student, when that
school operated as an elenentary school and even as a middle
school, it had a playground area. That's now a parking |ot.
Those kids have no play space there. | nean it's gone and |
think it's a function of the requirenents of the staff that the
school has.

Frankly, the space requirenents of Rock Creek
International School and its location now are not a match.
They've outgrown their space. They have intensive staff

requi rements. W understand that. W see it. It's just not a
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M. Hollinger comrented about being responsi
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interested in what

ble menbers of the

gl obal community. Hey, I'd like to see that starting with him

CHAl RPERSON GRI FFI'S:  Yes.

MBS, HAAS: You know, talk to

us. Tell us what

you're doing. W haven't heard of any -- he's nentioned one site

that he | ooked into and was unsuccessful in finding. W' ve heard

not hi ng.

| think it's in the students' best interest to have

a playground, a ball field, a gymasium

cafeteria. This site will not provide it.

an auditorium a

CHAI RPERSON GRI FFI'S:  kay. Good. Thank you.

Any questions of the Board? Ckay.

Cross examnation has indicated that there will be

none. So, we can nove on and yes, M. Brackett.

M5. BRACKETT: | have a coupl e questi ons.

CHAl RPERSON CRI FFI S: Actual ly,

I'"'m just going to

need you to turn on your mcrophone and then if you wouldn't mnd

just introducing yourself and address again.

MS. BRACKETT: There. 1Is this on now?

CHAl RPERSON GRI FFI S Yes.

M5. BRACKETT: GCkay. M nane is Linda Brackett. |

live at 1544 44th Street, NW

The questions | have before |
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that | have a couple of things to add to the record. Can | do
that after the hearing or do | do it now? |In other words, | have
another page to the petition that 137 of our community nenbers
si gned objecting to the school.

CHAI RPERSON GRI FFI 'S Ckay.

M5. BRACKETT: Can | give it?

CHAI RPERSON GRIFFI'S: | woul d suggest you submt it
now.

M5. BRACKETT: Do | give it to you?

CHAl RPERSON GRI FFI S: You can subnit it down to

Staff and you know -- you're submtting a copy | woul d assune.

V5. BRACKETT: Ckay. And then -- well, maybe |
should wait also because | have a letter from an immediate
nei ghbor who is wheelchair bound and she couldn't cone. She

wanted nme to read the letter.

CHAI RPERSON GRIFFIS: | tell you what --

M5. BRACKETT: So --

CHAI RPERSON GRIFFI'S:  -- why don't we in expedition
of time and why don't you subnit those. Let me be clear if
you're subnitting originals that you won't get those back.

M5. BRACKETT: Yes.

CHAl RPERSON GRIFFI'S:  Are you submitting copies?

MB. BRACKETT: No, |'msubmtting the originals.

CHAI RPERSON GRI FFI S: Ckay. Just the originals.

I n which case, |'mgoing to have staff go nake copies of it --
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MB. BRACKETT: Ckay.

CHAI RPERSON  GRI FFI S: -- while you give your
testinony and by the tine we get there, | think it may be
sufficient for us to read that letter rather than having it
totally read into the record and you could sunmarize it.

MS. BRACKETT: VYes, |I'd -- |I'd like to.

CHAl RPERSON GRI FFI'S: Then poi nt out.

M5. BRACKETT: It's very short.

CHAI RPERSON GRI FFI 'S Ckay.

M5. BRACKETT: It's not -- it's just a couple
par agraphs. Short paragraphs.

CHAl RPERSON GRI FFI'S: Ckay.

M5. BRACKETT: Ckay. And |'ve explained ny
identity. I"'m a menber of the Nei ghborhood Recreation Advisory
Council and the Garden Cub and I work as a vol unteer.

My concerns are related to abuse of the public
recreational facilities by the Rock Creek International School
which would be intensified by the addition of a sixth grade no
matter how snall .

Rock Creek International School was granted a
variance by the Board in 1999 enabling it to operate a school
with pre-kindergarten through fifth grade under conditions
spelled out by the Board' s summary order. The variance and
conditions were acceptable to the community at the tine even

though the Board Menbers were skeptical about the fact that the
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school had no play space and would have to rely on the adjacent
Hardy Recreation Facilities for all its outdoor activities and
this is all day.

It's not just recess in the norning and recess in
t he afternoon. It's an extensive outdoor program that continues
all day long with classes outside there.

Because the Board had questions about the |ack of
play space, it included in its summary order the demand that the
school appear for a hearing again in 2009 to review it's status
and present an autonatic renewal of the |ease.

Inits two and a half years of operation here, Rock
Creek has not been a good neighbor, has not worked towards
resolution of problens through its quarterly neetings with the
comunity and has used the Hardy Recreational Facilities as
though it owned t hem

Increasingly, the public is denied access to these
facilities because of the school's usurping the play equipnent
the open space, the pedestrian area, the basketball court, and
the spray area. Exanpl es: (1) stick ball on the tennis court
(2) full-court basketball games at 4:00 in the afternoon at the
expense of players who come from the neighborhood and el sewhere
in the city to play pick-up games or practice shooting baskets;
(3) leaving goals, cones, and flags on the field instead of
renoving them so others could pursue their own activities; (4)

and this is what gets to me, regularly destroying the borders and
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plants in the vegetable and flower gardens; (5) disruption of
recreation center activities such as the babies and toddler
program and the Tai Chi classes by running through the area where
they are being conducted; (6) running and throwng balls in the
pedestrian area beside the field house at the expense of wal kers
and senior citizens who enjoy sitting on the benches there; (7)
clinmbing on the new fencing around the basketball court and
damaging it; (8) intimdation of smaller community children who
want to play on the equiprent.

Thi s tax-exenpt school is conpletely dependent upon
public, tax supported facilities for its outdoor activities for
grades one through five. It has not conplied with D.C. Parks and
Recreation policies regarding pernts. The children are not
property supervised. The school has not cooperated with the
recreation center staff and vol unteers.

Rat her than exacerbate these problens by allow ng
the school to add a sixth grade, | am requesting that the Board
ordered the school to submit a schedule of activities for each
senmester both for school hours and after school hours to the
recreation center staff and then abide by the staff's decision
regardi ng appropriate use of its facilities.

Thank you.

CHAl RPERSON GRI FFI'S:  Thank you, Ms. Brackett.

MB. BRACKETT: Want the letter? This is from an

i mredi at e nei ghbor, 4597 Q Street, N W
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CHAI RPERSON GRI FFI'S: R ght.

V5. BRACKETT: Dear --

CHAI RPERSON CRI FFI S: I think -- oh, I'm sorry.
Yes, let me just nake sure that everyone's gotten this.

This was just submitted just -- okay.

M5. BRACKETT: "Dear sirs: I am a long tine
resident and taxpayer in D.C. W bought our home here nore than
50 years ago as our first son was ready to start school. I am
still in ny hone and regret that Hardy has beconme an expensive
private school and now that they wi sh to encroach further on the
nei ghbor hood, | w sh to oppose their plans.

Actual ly, the neighborhood has changed and there
are many little ones who will need a public school soon. W need
Hardy El ementary again. Allowing the international school to add
a sixth grade is only the beginning of that lust for nmore profit
and a bi gger school

Pl ease oppose their request and return our Hardy
School to our community.

Respectful ly, Falterain A Bach"

CHAI RPERSON GRI FFI S: Good. Thank you. | don't
know how nuch question you have, but let ne --on the petitions of
which there's been an additional nunber on them there's as
you've stated probably over -- clearly over a hundred, but was
there any additional information given except for what is listed

on the petition?
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M5. BRACKETT: Yes, there was a fact sheet giving
t he background of the school or it was available to everybody.

CHAI RPERSON GRI FFI'S: | see.

M5. BRACKETT: And also if people wanted to do nore
such as wite a letter. | think at |east one or two people
wanted to wite a letter. So, this -- the other sheet had the
address on it.

CHAI RPERSON GRI FFI S: Ckay. I have -- and |
appreciate and understand clearly the effort that goes into
getting a petition and the nunbers, but the inportant piece for
the petition is the clarity of what they're signing and what |
have a problem with and what 1'd like you to speak to is in the
second paragraph. It talks about expansion to include sixth
grade is unacceptable because the site cannot accomodate any
associ ated increase in parking spaces, traffic. It seens to be
if not directly referring to an increase in what is allowable
right now Wuld you agree with that?

M5. BRACKETT: Well, | don't -- | -- you nean, you
think that the cap should have been in there and so forth so that
they --

CHAlI RPERSON QRI FFI S: Vell, | just -- when first

readi ng through this and some of the fact sheets, | was mslead -

MS. BRACKETT:  Yes.

CHAl RPERSON  GRI FFI S -- reading this petition
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that, in fact, we were about to go into an application where a
school was increasing whether it be in terns of the physical size
of the school or the school population in and of itself.

M5. BRACKETT: I guess | could just make one
coment . Wiat we were trying to do was be positive in this.
Instead of saying no, no, no, we were trying to say we the
comunity did support the school pre-k through five and let's
stick to our part of the bargain and let's have the school stick
to their part of the bargain.

CHAI RPERSON CGRI FFI' S: Yes.

M5. BRACKETT: Maybe it didn't conme across that
way. The other thing | could comrent on is that there's been
quite a bit of publicity about this in the neighborhood. The

Northwest Qurrent has regularly covered nmeetings and -- and

devel opnent s. It's come up at our nonthly Foxhall Comunity
Gtizens' Association and then also in the newsletter. W have a
newsl etter. So, there's been regul ar.

So, the community is fairly well infornmed about it,
but that's really --

CHAl RPERSON GRIFFI'S:  Ckay. And | appreciate that

and | wouldn't argue with the fact that the commnity is well
know edgeabl e about the application that was in. | just wonder -
V5. BRACKETT: | nean not everybody is, but --

CHAI RPERSON GRIFFI'S: No. No. No, | understand.
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MB. BRACKETT: -- it's been well aired over the
past --

CHAl RPERSON GRIFFI'S: | understand. No. No. No,
clearly --

MB. BRACKETT: -- six nonths.

CHAI RPERSON GRIFFIS:  -- | don't have an issue with

that. Wat | have an issue with is what people are actually --

M5. BRACKETT: Yes.

CHAl RPERSON  GRI FFI S: Wen they signed the
petition, what they thought they were actually signing.

M5. BRACKETT: Well, as you say --

CHAI RPERSON  GRI FFI S: But, we're not going to
answer that here.

M5. BRACKETT: -- a petition involves --

CHAI RPERSON GRIFFIS: dearly.

MB. BRACKETT: -- about a 15-minute conversation
every tine. So --

CHAI RPERSON GRI FFI'S: R ght.

M5. BRACKETT: -- that by the time -- not many
people just take a pen and sign a petition. There's a lot of
di scussion that goes into it, too.

CHAl RPERSON (RIFFIS: R ght. Right. Gay. Good.

Any questions? Any? Yes, Ms. Renshaw

VI CE CHAlI RPERSON RENSHAW Yes, | just have a

guestion to go back to Ms. CGates about traffic.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

155

I'd like to know if the increase fromthe fifth to
the sixth is going to change the existing traffic drop off and
pick up? If you're Palisades Subcommittee has taken a |ook at
t hat .

MB. GATES: No, we have not |ooked at it in those
terns. The pick up and drop off, | have witnessed several tinmes
on purpose because | knew this was comng up. Adding nore cars
just lengthens the line.

There is a question about the parking |ot. | did
bring sone snall photographs today showi ng the |ower parking |ot
that is now exceeding ten cars on a regular -- on a regular basis
and |'mhappy to submt these to you if you want them

| also have pictures of the pick-up and drop-off
l[ine and unfortunately, when | took these, | was a little bit
| at e. It does show the buses, the school's buses and it does
show the cars lined up and they are -- they are parking in an
area south of -- parents park south of the pick-up area and then
| eave their cars and go pick up their children.

When cars leave this line if they want to return
north on Foxhall Road, they routinely nake a u-turn across the
doubl e-yellow line or nake a left turn. |'ve actually seen them
go through the alleys in Foxhall Village or cut through the
streets in Foxhall Village.

Do | think it would have tremendous inpact on the

comuni ty? No, | think it's just part of a bigger situation
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we're dealing with with all these schools that are expandi ng and
you know that between 2:00 and 3:00, it's not a good tine to be
anywher e because you're dealing with schools picking up children.

VI CE CHAI RPERSON RENSHAW Al right. Thank you.
I wanted to inquire if the Palisades Traffic Committee had
anal yze the change fromfive to six. You know, the --

V5. GATES: No, because they actually -- although
Foxhall -- | nean excuse nme -- Rock Creek International School
lies within the Palisades Gtizens' Association boundaries, they
have not come to us.

VICE CHAl RPERSON  RENSHAW Thank you. I
under st and.

CHAI RPERSON GRI FFI S: Any other questions? Any
cross exanmination? Very well.

W do have one nore testinmony to get through.

Is there anyone else that wants to take the
opportunity to give testinony either for or against?

M5, DOLLENVAYER: Thank you. Since |I'm batting
cleanup, | will try and be brief.

CHAl RPERSON GRIFFI'S:  Big D.

V5. DOLLENVAYER | hope I'mbunting with the bases
| oaded, but sonehow, | don't think so.

Good nmorning, Chairman Giffis and Board Menbers.
| am Judith Dol |l enmayer of 1517 Elliott Place, NW | live three

and a half bl ocks from Rock Creek International School.
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So, ny nain interest here has to do with traffic
and ny nenbership as a Friends of Hardy Board Menber and forner
ANC-2E District 1 Conmssioner for two terms, the period when
Rock Creek obtained it's |lease on Hardy School which | hardily
backed and wanted to love this school and love its affect on the
nei ghbor hood.

However, |'m going to cut to the chase since you
have ny witten statenent. I won't go through it. It's a
contextual statenent |argely because though | know your power is
l[imted to nmaking very focused decisions, | promse you | think
we're going to be back here next year pushing this rock up the
hill again and | realize that you have a snall decision to nake
within rather narrow boundaries, but | beg you to consider the
| arger context of the critical mass that we're approaching in our
nei ghbor hood of private school expansion.

| have three points to nmake. One is like many of
the other private schools in the area, Rock Ceek inadequately
anticipated their space needs and so, they're stuck wth making
do and the property's too snall.

Yet, the baby bulge that began in 1990 is a
denographic fact that's been known for at |east a decade and we
don't feel that our neighborhood should pay the price over the
next few years of inadequate strategic planning on the part of
t hese nmany school s.

Secondly, you've heard that Rock Creek and other
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school s are actively hunting expansion sites within the District.

In Rock Creek's case, one nust ask why their original |ease
proposal did not reflect their very foreseeable needs for this
decade. Now, with seven and a half years to go, they're asking
us to bear the burden of increnental change, a little bit here, a
little bit there and so forth.

My concern is that that you' ve heard from others
her e. Their trust is mninmal on the part of the neighborhood
towards them W feel that they have overtaxed the public
pl aygrounds and fields next door and the harnmony you speak of
with other requirements and regulations in the neighborhood is
always a risk between Rock Creek and ot her users.

| would conpare, for exanple, their use with that
of CGeorgetown Day School, a permitted user that conducts physical
education classes in tennis and small tot exercise on the grounds
of Rock Creek International School. I have never personally
heard any conplaints about GDS use. | hear not many but often
conpl aints about the managerment by teachers and supervision of
Rock Creek International students. That's a managenent problem
| realize your brief nmay not extend to dealing with that, but it
becomes a manner or concern to us which is why you're hearing
this opposition to what is otherwise a benign use, really the
hi ghest and best use of this property for education.

| want to answer M. Parsons' concern and really

cut to the chase by suggesting three conditions that if as it
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seens to ne very likely you do grant this special exception based
on the narrow definition the Chairman has offered of your brief,
I respectfully request that you consider three conditions.
Requiring RIS at its already nandated BZA quarterly neetings to
regularly wupdate neighbors on <current enrollnment and staff
nunbers and on the progress of its search for real estate to
accommodate a new middle school which is obviously one of the
maj or argunents wundergirding it's request to you for this
tenporary excepti on.

Secondly, | respectfully request that RCOS be
required to subnit each senester a schedule of its outdoor
activities and physical education, sports classes if any to the
D.C. Hardy Recreation Center Director and then to abide by the
Department of Parks and Recreations' deci sions regarding
appropriate shared use of the facility not just wth neighbors,
taxpayers, and their children but with other permtted users
whi ch include Stoddard Soccer League, Ceorgetown Day School, and
other |eagues especially with the new field that has been
installed at Hardy Rec Center.

Thirdly, | respectfully request that you establish
penalties if that is possible to ensure that RCS cooperates in
fulfilling its agreed upon commtrent in 1999 to nonitor faculty
parking and see that the faculty properly lock the security gate,
the extrenely annoying security gate to be sure which has been

installed in the driveway that RGOS shares with Hardy Rec Center.
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Nobody thought that was a great solution at the
time. It clearly isn't a great solution today, but it's the one
we have and we want RCIS make sure that its faculty abides by the
rules and we've had sone unpleasant confrontations. Not ne
personal |y but among people who are responsible for seeing that
that happens.

Thank you for your tinme.

CHAI RPERSON CGRI FFI S: Good and | thank you and
actual ly, that gate episode and issue is in the record also. I
can't put ny finger on who submtted that, but we have sone
docunentation to it.

Questions?

First, let ne get a quick question. In terns of
you brought the exanple of Georgetown Day School not having the
supervi sory problens on recreation space, but does Georgetown Day
have its own canpus or do they have shared recreati on space?

V5.  DCOLLENVAYER They do share. They send
children to Hardy for -- very small children for kind of soccer
ki cking practice.

CHAl RPERSON GRIFFI'S:  Ch, | see.

V5. DCOLLENVAYER And ball exercises. They al so
bring children in probably fifth and sixth grades for tennis
cl asses --

CHAl RPERSON GRIFFIS: | see. So --
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V5. DOLLENVAYER. -- in the nornings.

CHAI RPERSON GRI FFI'S:  So, your conparison is --

M5. DOLLENVAYER |I'm-- I'm--
CHAl RPERSON (RIFFI'S:  -- at that site?
M5. DOLLENVAYER. |'m -- excuse ne. |'m conparing

at the Hardy site --

CHAI RPERSON GRI FFI S: Ckay.

M5. DOLLENVAYER -- the degree of adequate
nmanagenent and supervision of children.

CHAl RPERSON GRIFFI'S: Geat. Thank you. Any other
qguesti ons?

Ckay. Any cross exam nation? Very good.

| thank you all very much for being here today and
| do know that we will take everything that was said and utilize
that and deliberate, of course, on that that is pertinent to our
speci al exception, but it has all been very infornative.

Let us nove on then. If I'm not m staken unless
anyone else is here for this norning case, we can go to closing
remar ks by the applicant.

Ch, I'm-- yes, M. -- oh, gosh.

VI CE CHAI RPERSON RENSHAW M. Chair, M. Gates
nmentioned that she had sone photographs and nmay we have those
submtted into the record?

CHAl RPERSON GRI FFI'S: Yes.

VI CE CHAl RPERSON RENSHAW  Yes, and they would be
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taken down there. Thank you.

CHAI RPERSON GRIFFI'S: R ght. And just know that we
-- those won't be returned to you because those are the
original s.

Dd the Friends of Hardy -- if |I'm not m staken,
you wanted to reserve some -- a brief time for rebuttal
testi nony?

MR STARCBA: It depends procedurally on what we
hear from M. Hollinger in his closing remarks or is that not
appropri ate?

At this point, | have nothing nore to say except to
ask when we can expect to a decision fromthe conmttee?

VI CE CHAl RPERSON RENSHAW I'm not sure that all
went on the record, but | wll restate so that it is on the
record.

The Friends of Hardy has indicated that they don't
have any additional statenments at this tinme, but are interested

in finding out when the decision naking will take place on this.

['m sorry. | under st and. He had brought it up.
So, | wanted to address it.

VW will get to a decision after the «closing
remar ks. VW'll rmake sure there is some information that we're
going to be looking for. There's sone additional information
that needs to come into the record. So, we'll see how we proceed
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with that.

To that, let us go to closing remarks. Unless --
hold on. Let ne ask a quick question

Do you want to deal with this right now? Ckay.

There was indication. Forgive ne for not bringing
it up in the beginning, but there was the need for M. Epting,
you on behalf of your client to submt docunmentation from the
D.C. Public Schools showing that the Rock Oreek was authorized to
bring this application.

MR EPTING What we can do instead is we'll submit
you a copy of the pertinent portion of the |ease which we have
with DC. which states, in part, that the landlord |eases to the
tenant and the tenant hereby |eases from the landlord the
property and they call it the premnises. The prem ses shal
include all of the landlord' s right, title, and interest in and
to certain property rights, tangible or otherw se, arising out of
or connected with landlord s ownership of the |and.

So, we believe in that paragraph that we have the
absolute right to file on our behalf for this mnor nodification

Now, understandably, the D.C. schools did it to begin wth, but
we -- we now basically have stepped into their footsteps and --
and are really for lack of a better termthe true owner.

If the Board needs nore than that, we could also
request that the Board waive it rules for good cause and grant a

wai ver of that section because it is waiveabl e because everybody
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had notice of this requirenent and as you remenber, we originally
filed this as a motion for minor nodification and then at the
Board's request filed it as an application, but we believe the
| ease addresses your concern.

MR STARCBA: (bjection. |I'mspeaking in ny right
to rai se an objection here.

CHAl RPERSON GRI FFI' S Yes.

MR STARCBA: I would like to ask the Chair's
perm ssion for one of our nenbers, M. D xon, to address the
issue of what the lease allows the lessor to do if that's
appropri ate.

CHAI RPERSON GRI FFI S: This refers to the section

guoted as handed out in this. Al of landlord s right, title,

and interest in and to certain property rights. If that's --
that's the text under discussion as | wunderstand it. I's that
correct?

MR EPTING Yes.
MR STAROCBA: Yes, and related to this there was a
subsequent decision from the Ofice of Property Managenent that

M. Dixon could speak to if you would allow that to happen.

CHAl RPERSON (R FFI S: Is M. Dxon a I|and-use
attorney?

MR STAROBA: No, he's not.

CHAI RPERSON GRI FFI'S:  kay. Ckay. Yes, if there's
clarity that can be brought, | think we're going to --
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MR STARCBA Ckay. And M. D xon would cone
forward and address that.

CHAIl RPERSON CRIFFI'S:  Yes, let's nmake it brief but
to the point.

VI CE CHAl RPERSON RENSHAW M. Chair.

CHAI RPERSON CGRI FFI' S: Yes.

VI CE CHAl RPERSON RENSHAW  Coul d we have an exhi bit
nunber on this?

CHAI RPERSON GRIFFI'S:  Yes, I'msorry.

VI CE CHAl RPERSON RENSHAW Do you -- pl ease

CHAI RPERSON Rl FFI S: Each tab has an exhibit
nunber on that. Yes.

MB. BAILEY: M. Chairnan, the next exhibit nunber
woul d be 43 and what are we exhibiting in this nunber 43? A copy
of the | ease between the applicant and public school s?

CHAI RPERSON GRIFFIS:  Correct. It's dated January

30, 1998 just call a date of |ease agreenent for inproved real

property.

MEMBER LEVY: M. Chair.

CHAl RPERSON GRI FFI S Yes.

MEMBER LEVY: I would ask just the applicant
clarify whether this is the full lease or a portion of the |ease

before we accept it into the record.
MR EPTING It's the relevant portion dealing with

this issue. W -- we had a full |ease. It goes into all the
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terns, the rent. W just didn't see that as relevant. It seemns
to me what -- what the regulations are trying to get to is
basically who is the true owner of the property that's authorized
to file and we're showing you that under this agreenent, we are -
- we are authorized to do anything with respect to the property
interms of even filing this BZA. Just -- and again, if you | ook
at what we're asking for, we're going fromfifth to sixth grade.
CHAIRPERSON GRIFFIS: Right. Gay. M. Dixon, you

wanted to speak to this briefly on the --

MR DIXON  Yes, | wanted -- the -- 1've
-- I've read over this lease and I've read this -- this -- as
pointed out, |I'm not a land-use attorney, real estate agent or

anything, but I'man at-home dad who uses the playground.

But, that aside, the | ease says this. The owner of
the property was sent a notification other than Rock O eek
International School to this applicant's address, the D C
Covernment and further, in Friends of Hardy's witten statenent
in opposition, the first docunent that was submitted with that
was one of the letters that was received from the Freedom of
Information Act from -- that cane out of the Ofice of Property
Managenent asking that the school not proceed with it's plans to

erect trailers on site.

So, it's -- if -- if the --
CHAI RPERSON  GRI FFI S: But, is that speaking
directly to what the issue is here? | nmean what we're trying to
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establish is whether we need a letter fromboth school s.

MR DI XON: Vell, | believe what the attorney is
saying is that they have the rights of the ownership.

CHAI RPERSON GRI FFI'S: R ght.

MR DI XON. Essentially.

CHAI RPERSON GRI FFI'S: R ght.

MR DI XON  But, fromyour actions, it seenms to ne
both before this hearing and in preparation for this hearing,

t hey' ve recogni zed an owner outside of --

CHAl RPERSON GRIFFI'S: | see your point.

MR DI XON: -- Rock Creek.

CHAI RPERSON GRIFFI'S: | see your point.

MR DI XON\: That's all -- that's all | wanted to
poi nt out.

CHAl RPERSON G(RI FFI S: There were decisions that
needed approval. Ckay. Well, here's the bottomline.

MR EPTING If | could address that briefly.

CHAl RPERSON GRI FFI'S:  Yes.

MR EPTING That was a request to basically alter
the lease, to add additional things to the property. That is not
what we're tal king about here. W're talking about within the
scope of the lease within --

CHAl RPERSON (RI FFI'S:  Yes.

MR EPTING ~-- the building itself --

CHAl RPERSON GRI FFI S Yes.
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MR EPTING -- the change from fifth grade to
sixth grade and we believe we're authorized to do that.

If you're not confortable with that, we are the

true party of interest. It does seem that a waiver would be --
everybody -- everybody has notice of what we're trying to do and
they've -- they've said about how nmany tines it was in The
Nort hwest Current and stuff. That's -- that's not the issue.

So, the other option would be to grant a waiver
fromthat revision, but | think this does what you need it to do.

MR DI XON: My |? Maybe you don't want it.

CHAI RPERSON GRIFFI S Lastly, yes.

MR DIXON It seens that it is a question of who
has the right to speak to this property and the |ease says this,
but the applicant has acted out knowingly outside of that
condition. But --

CHAI RPERSON GRIFFI'S:  So, wait a minute. Let nme be
cl ear. You're indicating that your opinion is that this |ease
does actually give them permssion to put an application into the
BZA?

MR DI XON  That's ny understandi ng, but they have
not acted that way.

CHAl RPERSON GRIFFI'S:  Ckay. In previous actions?

MR DIXON Inrelation to this hearing. That they
sent a letter regarding this hearing to the D.C. Governnent in

regards to 4470 Q Street as to how this night affect the owner of
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that property.

CHAI RPERSON GRI FFI'S:  But, that wouldn't contradict
their authority to bring an application if they were giving
notification. Wuld it?

MR DIXON: Wiat |I'msaying is it recognizes them
as the owner of the property.

VI CE CHAl RPERSON RENSHAW M. Chai r man.

CHAl RPERSON (Rl FFI S: Vell, it does and | don't
think the |ease refutes the fact of who the owner would be. I
nean they're the |essee. They're not trying to change that
posi tion.

Ckay. M. Renshaw.

VI CE CHAI RPERSON RENSHAW Yes, just to request
from the applicant a letter from the D C  Public Schools
authorizing the applicant to submt this application. That's
what |'mrequesting.

MEMBER PARSONS: M. Chairman, | have a little
difficulty with this. The Board has already granted on a
previ ous occasion to this applicant the right to operate a school
here and if there's any inplication --

CHAI RPERSON (R FFI S: But, | think the applicant
previously was D.C. Public School s.

MEMBER PARSONS: Was it? | --

MR EPTING That's correct and then --

MEMBER PARSONS: Wre in partnership with the
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school at the hearing?

MR EPTI NG Wll, in that point in tine, we had
just been selected and D.C. was the applicant at that point in
tinme. The |ease cane. W now have the |ease. The |ease allows
us to do this.

MEMBER PARSONS: So, the |ease --

MR EPTING W think it's consistent with what was
approved before.

MEMBER PARSONS: The |ease was signed on January
30th, '98. Correct? That's what it says on this exhibit you
just presented to us.

VI CE CHAI RPERSON RENSHAW  Well, it was drawn up
that day. It may not have been signed.

CHAI RPERSON GRI FFI'S: The 30th of April '98.

MR EPTING Yes, it was signed April 30th, 1998.

MEMBER PARSONS: So, a year |later, you got an order
fromthis Board allowi ng you to operate a school .

MR EPTING That's right.

MEMBER PARSONS: But, you were not the applicant or
you were not the applicant?

MR EPTING D.C Public Schools was the applicant
inthe original case to establish the use. Yes.

MEMBER PARSONS: Al right. Vell, | guess the
letter is in order then. Thank you.

MR EPTI NG The letter's going to have to cone
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from OPM then because D.C. Public Schools has basically for |ack
of a better termturned this over to OPM

CHAI RPERSON GRIFFI'S: | don't see how we need to go
beyond. One, M. Dixon has indicated that he concurs with this
being submitted as establishing the right of the Rock Creek
International School to put in an application, but aside from
testinony and all of that, nmy reading of it is the sane. It
indicates that -- 1'll reread the portion "and all of landlord's
rights, landlord' s right, title, and interest in and to certain
property rights tangible or otherwi se arising out of, connected
with the landlord s ownership of such land."

Unl ess corporation counsel has a different opinion.

MB. SANSONE: M. Chairman, | think a letter would
be in order in this case.

CHAI RPERSON (RI FFI S:  Ckay.

M5. SANSONE: Because our regulations clearly
require that the owner --

CHAl RPERSON GRI FFI'S: The owner. Ckay.

M5.  SANSONE: -- of the property file all
applications and that the owner can authorize agents to
participate or proceed on their behal f.

Vll, it would be the school, but | believe M.
Epting's correct. The schools have an office which handles all
their property issues.

MR EPTING Then | guess | reiterate the request
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that that rule be waived. Because clearly, you know who the true
application is.

CHAI RPERSON GRIFFI'S:  Yes, |'mnot prepared to junp
on waiving the rules in this. I mean frankly we |ook back at

sone of the issues that we've had in the past for applications

and we've held them to a fairly high standard. I think we're
being a little lesser on this, but it's coming up to it. | think
a letter, first of all, is not overly burdensome and that can be

just submitted into the record.

Anyone el se want to speak to that?

MEMBER LEVY: M. Chair, | would just ask, you
know, the applicant what -- you know, is there a problem wth
getting the letter? I don't wunderstand the objection to

conplying with the rule.
MR EPTING wll, 1 -- 1 guess -- | think we
t hought under the |lease that we could just do this under our fair
reading and the other thing is timng. | nean we -- we are --
CHAI RPERSON (R FFI S: I think that's the biggest

concern actual ly.

MR EPTI NG For lack of a -- you know, sir, we
have an April 1 deadline. It's not -- and |
-- and maybe M. Hollinger needs to make clear. 1t's not so much
our deadline. It's the parents' deadline to notify other

school s.

So, when we originally filed for a mnodification
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request, we were trying to nove this thing along and then we were
asked to file the full application. So, we got it in and we
believe we nmet the standard. So, yes, it's not difficult to get,

but at the same tine, it's not easy to get things out of them

anyway.

CHAI RPERSON GRIFFIS: Right. ay. Wll, let us -
- I"'mnot going to hear anynmore. |'mnot and | think what we've
got resolution here is at this point we will request a letter
stating authorization from the owner. If, in fact, that nay

l[imt our possibilities of action today depending on how the
Board feels, | think we can revisit that if required.

| think it is a true statement we know who the
applicant is. | think it goes to -- well, that's enough said on
t hat .

So, let us -- M. Dixon, you could have a seat and
I will turn to the applicant for closing remarks at this point.

MR EPTING W'd like to have a few brief rebuttal
points and then I1'Il go to closing.

CHAI RPERSON (RI FFI S: Ckay.

MR HOLLINGER | would like to say that Rock Creek
International School, in fact, does work very closely with the
Department of Parks and Recreation staff to coordinate use of
facilities. W do conply with all permt requirenents of the
depart nent.

In fact, we do not receive conplaints from the
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staff or from neighbors. RCIS very closely supervises its
students at all time and despite the allegations presented here
today, we have not received conplaints from nei ghbors and parents
about supervision or usage. Qur students are well behaved and
supervised. W do not believe that they intimdate others.

W currently have 175 students enrolled in our
school . RCIS will enroll 200 students over the next couple of
years. VW would like sonme of those students to be some sixth
graders and we see no material affect on our conditions or on
usage whether some of those are sixth graders or sonme of those --
or some of those are not sixth graders.

So, we -- again in light of our interest in having
those students cone back next year, we respectfully request a
qui ck deci sion here today.

MR EPTING | think 1'd like to ask the Board to
really focus on what we're requesting today. |It's just -- it's a
change from the fifth grade to the sixth grade for a school
that's approved through 2009.

W think it's a mnor nodification. W think all
of the issues raised by the opposition today are not relevant to
the nodification request. There's clearly no difference to nme in
the school between having a fifth grade and having -- and adding
a sixth grade. Particularly if you conpare that to the -- a
stated desire of sone people to have a public elenmentary school

whi ch woul d al so go to sixth grade.
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If you look at the petitions, the petitions
thenselves are a little nmisleading on their face and they do not
address the nodification.

There are no traffic, parking or congestion issues
related to this specific request. The school pays rent
to D.C

W can submit a letter showing that we have under
200 students, but that's the sane as with any other school. W
are in conpliance with our C of Q

And even though we have opposition, | would like to
reiterate our request for a bench decision today to neet the
April 1 parent deadline. This is inportant to us.

W think we've been good with the community. I
thi nk the ANC support shows that we have substantial nei ghborhood
support. W have support from the adjacent Foxhall Comunity
Associ ation. W have support fromthe Ofice of the Planning.

So, I'd like to put that to you and request that
you nmake this mnor nodification and nake it today.

Thank you and we could submit the materials at a
later point in tinme.

CHAI RPERSON (R FFI S: Thanks very much. Ckay.
First, let me just -- let me just say that this application gives
nme some concern only because of what |'ve seen in ternms of the
support at the beginning BZA Oder and now, the anount of

opposi tion that cones up.
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Cearly -- and | tried to state clearly nunerous
times what we have before us and what we have to decide, but |
take this monent just to evidence ny disappointrment that this
couldn't have all conme together wth great support or even
nonentum from the original support of when this school was
est abl i shed.

| think the first thing we need to figure out is
what we're doing in ternms of decision making. CGosh, it's
1: 45. I'm-- we're going to need to take -- oh, well, in fact,
I've delayed |l ong enough in ny ranbling to bring M. Parsons back
in.

As we were trying to decide whether we actually go
through decision today, whether we take a lunch break and cone
back to that which is actually what | would suggest and possibly
be able to do a decision at that point.

If there's a feeling fromthe Board on that, I'd --
let's take it, you know, 30 seconds to discuss that. Wether we
want to have a bench decision today. Wiet her you feel prepared
to go forward with a bench decision today or not and we can set
this for a decision nmaking.

M. Parson, did you want to speak to that?

MEMBER PARSONS: Vll, | am not prepared for a
bench decision today and for whatever reason, condition nunber
six of our previous order which required the applicant to

maintain an ongoing liaison with wvarious aspects of the
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comunity, although he brings to wus the ANC and other
organi zations in support, he obviously has not -- | shouldn't
personalize this. I1'msorry. The school has not come to a good
relationship with the co-users of Hardy School and there have
been many chall enges nade today. Sone, |'m sure, exaggerated,
but | think |I would be conforted or at least inforned if the
school was to respond to nmany of the accusations in the record in
witing to show how through these quarterly neetings and other
activities they not only have filled the bill over the past three
years, but what they will do in the future to enhance that.

I'd also ask them to respond to Ms. Dollenmayer's
three points and how they feel about those conditions.

But, | amcertainly inclined to nake a decision as
soon as we receive that. | don't want to delay this any |onger.
I nmean if those nmaterials could be in, we could deal with this
next Tuesday. | don't nean inordinate del ay.

But, that's ny view at this point.

CHAI RPERSON GRIFFI'S:  Ckay. Does anyone el se want
to speak to that?

VI CE CHAl RPERSON RENSHAW M. Chairnman, | agree.
| would prefer not to make a bench decision today because we have
received materials on the -- so to speak and in deference to all
those people who turned in testimony or turned in naterial, 1'd
like to have the chance to review this and not give short shift

to anything that has come before this Board as far as |I'm
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concer ned.

So, indeed, | would like to ask for a tine to
review all of this material and have a chance to weigh and nmake a
deci si on.

CHAI RPERSON GRI FFI'S:  (Okay. And one opportunity is
that we'd actually break, take lunch, and deal wth it. But ,
that would not be sufficient tinme. It seems to be the najority
of the Board is feeling that way. So, | would suggest that we
start enunerating itens that we wll have subnitted into the
record and set this for a decision naking.

M5. BAILEY: M. Chairman.

CHAl RPERSON (RI FFI'S: Yes.

MB. BAILEY: Sone of the itens | have are a letter
fromthe Foxhall Gtizen's Association --

CHAI RPERSON GRI FFI'S: R ght.

M5. BAILEY: -- concerning Ms. Catherine Cahill, |
believe her pronunciation of her nane, to represent that
organi zat i on.

['m not quite sure, M. Chairman, if you want a

copy of -- the applicant to provide sonething indicating or
verifying the nunber of students that are enrolled. There was
sone di scussion about that. I['m not quite sure if that is a

requi red submi ssion.
Qher things that | have is a letter for

authorization from the owner from the D strict Public Schools
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authorizing the applicant to present this case before the Board
and then the last thing is M. Parsons' suggestion that the
school respond to the concerns of the community and the three
poi nts Ms. Dollenmayer made concerning potential conditions that
the Board may want to incl ude.

CHAl RPERSON GRI FFI 'S Ckay.

MEMBER LEVY: M. Chair.

CHAl RPERSON (RI FFI'S:  Yes.

MEMBER LEVY: Just to add to that, did we receive
verification on the issue of the ANC -- proper ANC notification?

M5. BAILEY: | do have sone docunents with me, but

| need to verify and that's sonething that could be added to the

record, M. --

CHAI RPERSON CRI FFI S: But, just to be clear, we
think that you can take -- staff here can take care of that
Correct?

MS. BAILEY: Right.

CHAI RPERSON (Rl FFI S: Ckay. That's a pertinent
poi nt . | did need indication that we had verification of the
ANC, but until we get it properly docunented, we'll put that in

the record. So, we will take care of that.

VI CE CHAl RPERSON RENSHAW And | just wanted to
point out that Linda Brackett had asked that the school submt a
schedule to the recreation departnent and that the school abide

by the decision of the recreation departnment, but | think that
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neets also M. Dollenmayer's nunber two point if I'm not
m st aken.

CHAI RPERSON (RI FFI S: Yes, that goes directly to
the Dol | enmayer point.

VI CE CHAI RPERSON RENSHAW I just wanted to cite
that that woul d be a request of M. Brackett.

CHAl RPERSON GRI FFI S: Ckay. W wll reiterate

this. I do not think we're looking for this record the
verification of the population of the school. | think we wll
nake note that -- | think we've established how that can be

acconmodated, but it doesn't got directly to the fact of what
we' re | ooking at today.

Anyt hing el se? kay.

Do we need to reiterate subnission requirenments?

MR EPTING No.

CHAI RPERSON GRI FFI'S:  kay. Let's -- how quickly -
- well, how much tine do you need to get that docunentation in?

Here's what |'mgoing to do.

MR EPTING Ckay. Not -- not very | ong.

CHAl RPERSON GRIFFI'S: Wl | --

MR EPTING Qher than the OPMletter. | can't --
we can do our stuff.

CHAl RPERSON (RI FFI'S: Man.

M5. SANSONE: M. Chairman, with respect to the OPM

letter, if the Board nakes its decision, it'll take a little bit
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of tine still for the Board to issue a witten order.

CHAl RPERSON GRIFFI'S:  And that could be submtted -

M5. SANSONE: And as long as the -- it were
subm tted prior to the issuance of the order, it would --

MR EPTI NG Yes, an oral decision would be fine
with us.

CHAI RPERSON GRIFFIS:  Right. And that would be ny
concern in terns of not being held hostage to an agency that we
don't have any control to make them produce the letter.

W have an incredibly packed -- our decision
nmaking's for everyone's understanding are the first Tuesday of
every nonth. So, if we miss April 2nd which is our Tuesday, we
go the following month which is in ny cal cul ati on May.

Huh? R ght. Right. W could conceivably set this
-- just what | wanted to access whether it's -- we can get the

information in and actually decide this on the second.

MR EPTING I'msorry. | was --
CHAI RPERSON GRI FFI S: Yes, it's okay. [ just
wanted to -- you said that it wouldn't take you nmuch time. Well,

| wanted to see whether you could get the information submtted
so that we could have that done for decision making on the
second.

MR EPTING W could have it in by Friday.

CHAI RPERSON (RI FFI S: This Friday? | don't think
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anything -- M. Sansone, tell ne if -- and now our Staff also in
terns of the timng, but it's not ny understanding that anything
that we're putting in actually needs to be addressed or refuted,
rebutted or --

MR HART: M. --

M5. SANSONE: I don't believe so, M. Chairman.
Al though, the Staff will probably find it difficult to copy the
materials on Friday and get it out to the Board. Probably have
to be faxed.

CHAl RPERSON GRI FFI'S:  Ckay.

M5. SANSONE: And there may be sonme difficulty in
getting it to the Board.

MR EPTING You know, we'll get it to you Thursday

t hen.

CHAl RPERSON GRI FFI'S:  Staff, comments?

MR HART: I was trying to see what M. Sansone
corrected ne on. The package is to go out on Thursday. So,
Friday, you would be -- actually, I've mssed the boat. If you
can get it --

MR EPTING W'Il get it to you on Thursday.

MR HART: You can get it on Thursday. Wat tine
on Thur sday?

MR EPTING You tell ne.

MR HART: Al right. If you can get it to ne on

Thursday by nidday in the amount and nunber that | need, the
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nunber of packages | need, so it's a matter of just packing it
and getting it to the Board Menbers. Yes, we can do it.

MR EPTING kay.

MR HART: So, tal king about m dday on Thursday.

MR EPTING That's fine.

CHAI RPERSON CRI FFI S: Ckay and to be clear what
we're asking for isn't going to be much nore than a couple of
pages. So, this won't be huge packages. So, if we can get the -
- you know, and I'lIl send it to our piece and we'll get it out
there. Save M. Hart sonme tine and trouble and see if we can't
still take this.

W do -- we can do that on the second |I'm assum ng
as |'ve already gone in that direction.

MR HART: We're both in that direction. So, we
have no choice at this point. But --

CHAI RPERSON GRIFFI'S:  That's true.

MR HART: -- if not, then it's a nonth away.

CHAI RPERSON GRI FFI S: Ri ght . No, we're going to
hit the second. GCood.

MB. BAILEY: M. Chairman.

CHAI RPERSON GRI FFI' S: Yes.

M5. BAI LEY: | just want to renmind you that there
is a party in this case and that party does need to be served
this information that's going --

CHAI RPERSON GRI FFI'S: R ght.
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MR EPTING W understand that.

CHAI RPERSON GRIFFI'S:  And you'll take -- yes. dad
that you brought that up. Gay. So, the party will get all the
docunentation that is submtted into the record just for
clarification.

Now, what we have just done is set the decision
make for this on the 2nd of April which is the first Tuesday of
the nonth. VW will have a lengthy decision meking, but there
will be no nore testinony on the cases. The record is closed
except for that which we're keeping it open to receive.

You are all nore than wel come to cone back for the
deci si on nuki ng. However, there is no requirenent or need to.
It will be our own deliberative process on the Board here and
then we will have the vote and the decision on the notion.

So, unless there are any other concerns, questions
that need to be brought up at this point, I'"'mgoing to --

M5. HAAS: How do we get informed?

CHAI RPERSON  GRI FFI S: The question and it's a
perti nent one, how woul d you be i nforned?

VWll, there's a couple of ways. Probably the best
way is to call into the office and inquire. Qher than that, it
will be an order that would be on record and published in the --
who knows what .

Yes, Ms. Brackett, |ast piece.

MS. BRACKETT: Yes, what tinme if the decision
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maki ng?

CHAI RPERSON GRIFFIS: Ch, I'msorry and that is an
excell ent point, too. The question is what tine?

Qur decision makings start at 9:00. Most of our

deci sion nakings go from9:00 to 9:30. On April 2nd, | think we

have close to 15 decision nakings. So, | can gladly say and
easily say that our decision making will take all of the entire
norning and we will probably not have a norning session of a

public heari ng.

So, this will be probably last on that and may well
be cl ose to the afternoon.

Again, | can't predict when it is. Staff shuffles
the schedule. | shuffle the schedul e when we conme out here. So
outside of just showing up that day, you won't know exactly when
it's going to be.

Ckay. | think that covers everything. | do again
appreci ate everyone's tine coning down.

W are now going to concl ude the norning session of
26t h of March 2002.

Thank you.

For the afternoon case, | see they're already
showing up which is absolutely appropriate being 2:00 in the
afternoon. W are going to take -- yes, | think --

(Whereupon, the neeting was recessed at 2:02 p.m

to reconvene at 3:07 p.m this sane day.)
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AFT-ERNOON SESSI-ON
3:07 p.m

CHAl RPERSON GRI FFI S: Good afternoon, |adies and
gent | enen. Thank you for your patience and | wll call this
hearing to order.

This is the 26th of March 2002 public hearing of
the Board of Zoning Adjustment for the District of Columbia. M
name is CGeoff Giffis, Chairperson.

Joining ne is our Vice Chair Ms. Anne Renshaw. M.
Levy representing the National Capital Pl anning Conm ssion on ny
left and also -- oh, gosh, | amgetting so tired, but M. Parsons
is with us today representing the Zoning Conm ssion. M. Etherly
is not with us this afternoon.

Copies of today's hearing -- our agenda are
avai l able for you. They are located to ny left in the door --
the door you just entered into.

Pl ease be aware that the proceedings are being
recor ded. So, we nust ask you to refrain from any disruptive
noi ses or actions in the hearing room

When presenting information to the Board, please
speak into the nicrophone and state your nane and hone address
bef ore presenting your testinony.

Al persons planning to testify either in favor or
opposition are to fill out two witness cards. These cards are

located at the end of the table in front of us. O course, they
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were standing right in front of you right now

Let ne abbreviate sone of this and go to setting up
the order for procedure of the appeal applications and we have
just the appeal this afternoon.

1. First, we will have statement and witnesses of

t he appel | ant;

2. Second, we'll have the Zoning Adm nistrator or
the governnent official representing. 3. Third, we
will go to the owner, |essee or operator of the property
i nvol ved;

4. Fourth, we'll hear fromthe ANC and we wi |l get

nore clarification as needed on these;

5. Fifth, we'll have the intervener's case;

6. And, sixth, rebuttal and closing statenent by
t he appel | ant.

Oross examnation of the w tnesses, of course, is
permtted by the applicant.

Parties of the ANC within which the property is
located is autonatically a party in the case.

The record will be closed at the conclusion of each
case except for any material specifically requested by the Board.
The Board and Staff wll specify at the end of the hearing
exactly what is expected and the date when persons nust submt
evidence to the Ofice of Zoning.

After the record is closed, no other information
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will be accepted by the Board.

The Sunshine Act does requires us to have public
hearings on each case held in the open and before the public.
The Board nmay consistent with its rules of procedure and the
Sunshi ne Act enter executive session during or after the public
hearing on a case for purposes of reviewning the record or
del i berating on the case.

The decision of the Board in these contested cases
nmust be based exclusively on the public record. To avoid any
appearance to the contrary, the Board requests that persons
present not engage the menbers of the Board in conversation.

And | would just ask everyone turn off their cell
phones and beepers at this tine so that we don't have any
di sruptions to the proceedings.

And we are staring at 3:00 and | do appreciate your
i ndul gence and patience with us. W have a very |engthy norning
session and as promised this will be the first case we'll call
t oday.

So, noving right along, we will try and finish this
up before 6:00 and I'lIl keep everyone informed if we get anywhere
close to that.

At this time, let's consider any prelimnary
matters. Prelimnary matters are those that relate to whether
this case should be heard today such as requests for a

post ponenent, continuance or a wthdrawal or whether proper and
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adequate notice of the hearing has been given.

If you're not prepared to go forward in the case
today or believe the Board should not proceed, now is the tine,
of course, to raise such a natter

Let ne see if Staff has any prelimnary nmatters for
us in this case.

M5. BAILEY: No, M. Chairman, we do not.

CHAI RPERSON (RI FFI S: Good. Thank you very much
Ms. Bail ey.

Are there any prelinmnary matters? Yes.

MR CHAGNON: M . Chai r man, there is one
prelimnary matter.

CHAI RPERSON GRI FFI S: If you wouldn't nind just
gi ving me your name and address.

MR CHAGNON: My nane is John Chagnhon. | live at
5603 14th Street, N W

CHAI RPERSON CGRI FFI' S: Yes.

MR CHAGNON: | amthe representative for ANG 4A

W're -- we're at a bit of a disadvantage here
because we've made nunerous requests to the city for a copy of
the C of O application itself. Those requests were both verbal
and in witing and to this date, we have yet to receive the copy
of the C of O application. So, | don't know what it says. I
know what the result of the C of O application was and we filed

t he appeal based upon that.
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In the appeal itself, we stated that we did not
have a copy of the C of O application and |I've got two copies of
faxes with ne today to M. Abdullah requesting said C of O
appl i cati on. I"'ve also sent a fax to M. Bello and I met with
M. Bello and | was assured | would get a copy of that C of O
application. That has not occurred.

CHAl RPERSON CRIFFI'S:  Ckay. Wat you're saying it

that actually hinders you from going forward today w thin having

seen that.

MR CHAGNON: I think I would say that we can go
forward today, but | think the record would have to be kept open
until such tine that | could at mninum ook at the application

and determine if there are any other extenuating circunstances
that woul d cause ne to appeal on a different basis.

But, | think there's one elenentary basis that |
think if the Board wants to entertain imediately is whether M.
Bello has the ability or the authority to create |aw That he
has determined that elderly are 22 years of age and over and |
don't think M. Bello has that authority and | think this Board
could summarily rule that soneone that is 22 years of age is not
el derly.

CHAI RPERSON R FFI S: Yes, actually those are two
points that you bring up. The second point of this elderly, |
think we will get to within the case itself as we kind of flush a

few issues out, but |I'm concerned with the availability of
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docunentation. Let nme just hear from the governnment on what has
been requested and the reason why that mght not have been and
then the timng that we night anticipate that delivery of the
application for the C of Q Is what you're asking for, M.
Chagnon. |Is that correct?

MR CHAGNON:  Yes.

MR ABDULLAH: On behalf of the District of
Col unbi a, |'m Raouf Abdul | ah.

W at the conclusion of the last nmatter which was |
think 16852, gave a nunber of documents to M. Chagnon on behal f
of 4-A. | believe the application and the new C of O were anong
t hose docunents that we gave themat that tine.

| would also point out that the correct procedure
for getting those docunents would be to go to the Zoning O fice
where those docunents are maintai ned.

CHAI RPERSON GRIFFI'S: Ckay. And you said when you
gave those docunent from our previous was that -- did your

request in witing cone after that?

MR CHAGNON: Yes, and indeed, | did check the
file. The file did not contain the copy of the C of O
application. | was told that apparently these things get scanned
and they're not available. That's what | was told. Whet her
that's the case or not, | don't know

Wien | nmet with M. Abdullah, | believe it was on

Novenber 20 after a prior hearing, he did not have a copy of the
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C of Oapplication. He instructed M. Bello that M. Bello would
provide nme that C of O application the following day. That did
not occur.

I've sent two faxes since then. A fax on January
16th and a followup fax on February 11th and |'ve got copies if
anybody woul d like to review them

CHAl RPERSON GRI FFI S: I think we can have those
subm tted. You don't happen to have a copy of the application
with you today?

MR ABDULLAH I can check ny records. Let ne
check with ny witness fromthe Zoning Ofice.

M. Bello.

VI CE CHAl RPERSON RENSHAW If | nay, M. Chairnan,
just inquire for some explanation from M. Chagnon or from M.
Abdul lah. 1'm looking at the March 25th, 2002 letter from Janes
Jones, the Chairman, ANGC-4A and that's Exhibit Nunmber 22 and on
page two, it states that the District of Colunbia has not
produced the application for the Certificate of Cccupancy upon
which Certificate of Cccupancy 18366 was issued and yet, we have
in our file Exhibit Nunber 5. W got a Certificate of Cccupancy
with a nunmber 190720 dated 5/7/01 and like attached to that an
application 5701. It is Exhibit MNunber 6 dated 5/7/01
referencing the fact that the Certificate of Occupancy woul d be
190720.

So, what is that versus what Chairnman Ji mJones has
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asked for? A C of O 18366.

MR CHAGNON: | think I can clear this up.

VI CE CHAl RPERSON RENSHAW  Can you? Pl ease.

MR CHAGNON: I n case 16752 which was di sm ssed, we
had a hearing in Novenber of 2000, I'm sorry, 2001 at which tine
M. Bello indicated that a new Certificate of Gccupancy had

issued for the site and that that nooted the 1900 or 19000

nunbered --

VI CE CHAl RPERSON RENSHAW  0720.

MR CHAGNON: -- Certificate of GCccupancy was
noot ed.

CHAI RPERSON  GRI FFI S; Al right. So, you're

| ooking for the now current. The sanme docunentation of the new C
of O

MR CHAGNON:  Yes.

CHAI RPERSON GRI FFI 'S Ckay.

MR ABDULLAH. Wth the -- 1'd like to present ny
witness, M. Bello, who can address the natters that have been
rai sed thus far.

MR BELLO Good afternoon, Board Menbers.

The application for sone reason was not -- after
due diligence in a scanning operation, we were not able to cone
up with the application that attended the current Certificate of
Qccupancy under question here today.

CHAI RPERSON CGRI FFI S: So, the application doesn't
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exist?

MR BELLO It does exist.

CHAI RPERSON GRIFFIS: | nean it can't be found.

MR BELLO It cannot be found right now

CHAl RPERSON GRIFFI'S:  Right .

MR BELLO But, it is -- contrary to M. Chagnon's
contention, it is inpossible to issue a new Certificate of

Qccupancy wi thout a new application.

Under no circunstances would a new certificate of
occupancy be issued on the basis of a previous application.
That's just absol utely inpossible.

CHAI RPERSON CGRI FFI S: O course, if you had to
prove that this C of O was based on an application, it would be
hard to do right now

MR BELLO It would be hard to do because we have
a process that ships these applications to the scanni ng operation
whi ch is not under ny direct control.

CHAl RPERSON GRI FFI S: | see. How long do you --
and so ny -- I'mgleaning fromthat that it's off site sonewhere.

You ship the application out for a scanning. The thing going --

MR BELLO No, it's local. It's localized --

CHAI RPERSON GRI FFI S: Ckay.

MR BELLO -- for initial scanning in the
building, but it's a separate operation --

CHAI RPERSON GRIFFI'S: Al right.
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MR BELLO -- fromthe Ofice of Zoning Division.

CHAl RPERSON (RIFFI'S: | see

MR BELLO But, we enbarked on a diligent search
of that application and have not been able to come up with that.

CHAI RPERSON CGRI FFI S: I'm just trying to get a
handl e on this not being famliar at all with it, but is there a
tinme frame that you can estimate when, you know, docunentations
go down for scanning and then cone back and reappear? Is it
within that time frame or has this been -- this is kind of a
problemthat it has been | ost?

MR BELLO Well -- well, generally once the -- the
paper docunent is scanned, then those -- those are shipped off
prem se.

CHAI RPERSON GRI FFI'S: R ght.

MR BELLG It's not wunusual for sone of these
applications to be msplaced one way or the other in the process
of shi ppi ng them out.

But, | have diligently asked or requested that the
application be searched for and to date, we haven't been able to
cone up withit.

CHAI RPERSON GRI FFI'S:  Ckay. And when it's scanned,
it's obviously scanned into an inmage and then it's electronically
filed of which is accessed by you. Has there been -- and again,
just trying to get a handle on, you would access them by nunber

and they'd be fairly chronol ogi cal .
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MR BELLO Exactly.

CHAl RPERSON  GRI FFI S: And there is just one
m ssi ng? Because you have the ones before and you have the ones
that have cone after? Do you know that ?

MR BELLO Vell, I'"'mnot terribly famliar wth
the specifics of the operation, but clearly in this instance, the
permt itself is in the system but the application is not.

CHAI RPERSON (RI FFI S: Ckay.

VI CE CHAI RPERSON RENSHAW Do you require the
applicant to keep a copy of this application? Is it done in
duplicate or triplicate?

MR BELLO No, nma'am not as a requirenent.

VI CE CHAl RPERSON RENSHAW Do you know i f they have
a copy of it?

MR BELLO | indeed requested and asked them of
that. They did not keep a copy of the original

If it helps at all, the |anguage on the Certificate
of Cccupancy woul d be consistent with whatever |anguage is on the
appl i cati on. [''m not sure what substantive information would be
the application that would preclude M. Chagnon from putting up a
case here today, but | wll continue to search for that
application in the hopes of comng up with it.

CHAl RPERSON GRIFFI'S:  Yes, if nothing else, just to
have all the docunmentation for review | think would just be

appropri ate.
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But, well, that is knowing full well we won't have
it today, | turn to you, M. Chagnon, again to say do you want to
pose a notion that this case is postponed until we find that
appl i cation?

MR CHAGNON: Actually, | think |I do just the
contrary. | propose that what M. Bello has said that there is
no -- if it's lost, it's gone and that he hasn't produced it.

He's had the better part of seven nonths to produce it and it
hasn't been produced. He didn't notify this Board in Novenber
that he had issued an August of Certificate of Occupancy and we
went through this entire exercise needlessly because M. Bello
didn't share that information with anyone.

So, M. Bello's good will chips on ny side of this
table are not very high. | don't say that M. Bello is not being
truthful, but there's nothing for nme to base that upon. M.
Bello has indicated that there was an application filed and ny
noti on would be that since there is no application in the city's
records, that the Certificate of Qccupancy be dism ssed.

CHAI RPERSON GRI FFI'S:  Based on the requirenent that
all Cof Orequire an application.

MR CHAGNON:  Yes.

CHAI RPERSON GRIFFI'S: | understand that. However,
unless there's discussion, | don't think | would uphold that
notion to dismss based on that specific issue.

Does anyone el se want to speak to that?
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| nean it is problematic and | understand the
frustration, but it seenms like we are splitting a semantic and
I'mat a loss to say whether there -- obviously, we can't prove
that there was an application made, but we may find it nore
advant ageous to get to the substance of the C of Othan --

VI CE CHAI RPERSON RENSHAW  Could we hear from Ms.
Sansone on this issue?

CHAl RPERSON (RI FFI'S:  Love to.

MB. SANSONE: Well, M. Chairman, | don't know that
| have all that much to add. | nean the Board's jurisdiction on
an appeal is to review permts to see if there's been sone error
in applying or interpreting the zoning regulations and the
requirenment for an application for a C of O probably is nore an
issue of the construction codes and DCRA s permtting
regul ati ons

So, | don't know if that's helpful at all, but I
think you could probably get to the nerits of the appeal without
addressing the permitting problem

CHAI RPERSON GRIFFIS: | would agree and | think you
understand our point, but | think there are nore substantive
zoni ng issues here that we will have direct jurisdiction over.

So, with that unless you want the last word to
speak to it.

MR CHAGNON.  Well, | don't think postponing would

do any good because there's no assurance you'd ever find it.
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CHAI RPERSON (R FFI S: R ght. Right. And that is

anot her concern of mne. GCkay. Then | would suggest -- do you
have any other prelimnary matters?

MR CHAGNON:  No.

CHAI RPERSON GRI FFI S: Ckay. You brought up two.
Did we address them both?

MR CHAGNON:  Well, | guess the second point really
mattered | would say is the imediate hurdle that M. Bello
attenpts to create legislation that defines --

CHAl RPERSON GRI FFI'S: R ght.

MR CHAGNON: -- what is an elderly devel opnent
center. The code is silent on definition. However, Wbster's
D ctionary does define elderly and ni ddl e-aged.

CHAI RPERSON GRI FFI'S:  Ckay.

MR CHAGNON: And M. Bello's interpretation that
anyone 22 years of age or over qualifies as being elderly | think
is totally msplaced.

CHAI RPERSON GRIFFI'S:  CGood. Ckay. And | want to
hear further on what you have to say of that. But, | think that
does goes directly now to sone of the substantive issues of this.

So, | would propose that we -- actually not
pr opose. Wiy don't we call this case, get it started, and see
how wel | we proceed.

MR ABDULLAH: M. Chair.

CHAl RPERSON GRIFFI'S:  Yes, sir.
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MR ABDULLAH: Prior to that, are there
adm ni strative nmatters that we can bring at this time with regard
to the order of presentation?

CHAI RPERSON GRI FFI S: W could do it either way
frankly if it's admnistrative.

Wiy don't we call the case, get into it and we'll
get the procedure together.

M5. BAI LEY: Appeal Nunber 16839 of Advisory
Nei ghbor hood Conmi ssion 4A, pursuant to 11 DCVR 3100 and 3101
from the decision of the Zoning Administrator, for the issuance
of a certification of occupancy (#18366, dated August 31st, 2001)
for an elderly devel opnent center serving 30 persons, ages 22
through 85 years old and seven staff in a G2-A District at
prem ses 5511 14th Street, N.W (Square 2800, Lot 9).

Pl ease stand to take the oath.

Do you solemmly swear or affirmthat the testinony
you're about to give in this proceeding will be the truth, the
whol e truth, and nothing but the truth?

PARTI Cl PANTS: | do.

CHAIRPERSON GRIFFIS: Ckay. W had administrative
i ssues.

MR ABDULLAH  Yes, M. Chair, that's the procedure
you outlined you have the appellant going first and the ANC going
fourth. Insofar as the ANC is the appellant, do we need to have

as | counted there are three opportunities for either appellant
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or ANC to nake presentations. Perhaps in the interest of brevity
and judicial econony, we can nodify this to reflect that the
appellant is, in fact, the ANC

CHAI RPERSON GRI FFI S: Ri ght. And | did probably
indirectly nake that little edit note in those that we would
revise this, but very good points. Do you want to propose
sonmething and we will hear fromthe ANC or you want to bundl e?

MR ABDULLAH  Well, ny proposal would be that it's
too -- the way the ANC is specifically listed as a party, just to
col |l apse that and nmake that the appellant and so, we would -- |

would do away with nunber four, the ANC s presentation, but I

believe there was -- after rebuttal that the ANC was given
another opportunity to speak and | would just elininate those
opportunities insofar as the ANC will be getting its appropriate

bites of the apple through the appellant.

CHAI RPERSON CGRI FFI S: Ri ght. I don't have any
problem with that. Wiat we'll have is the statement of the
witnesses by the ANC which is the appellant. Let ne do this
through and 1'Il take comrents from you.

VW will then have the governnment's case from the

Zoni ng Admini strator.

The owner is not testifying today?

MR ABDULLAH W had no indication that the owner
intends to participate.

CHAI RPERSON CRI FFI S: Ri ght. Ckay. So, we will

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

202

obvi ously skip through that. Then we would have the intervener's
case. The rebuttal and closing what we've done is often just
have -- it's together, but we wll give an opportunity for
rebuttal and then cl osing.

Any objection to that?

MR ABDULLAH Al right. So, in a sense, we're
elimnating four the ANC and five intervener?

CHAI RPERSON GRIFFI'S:  Yes, that would -- yes.

Ckay. Any other questions?

W're going to be streamined here. So --

MR ABDULLAH |I'mgoing to be very quick.

CHAl RPERSON  GRI FFI S: Let's get going. M .
Chagnon, and again, we appreciate your com ng down here. You are
a famliar face. So --

MR CHAGNON: I'mnot sure if that's good or bad.

CHAI RPERSON CRI FFI S: No, I'm not sure either
But, you're wel cone to proceed.

MR CHAGNON: Thank you, M. Chair.

As the ANC -- as you have in front of you a copy of
our report, you also have a copy of the appeal that was filed by
t he ANC.

Again, as | nmentioned earlier in the notion's
aspect that we are at a disadvantage. That we do not have the
Certificate of Qccupancy application to proceed wth.

W had nunbers of problens wth the previous
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Certificate of Qccupancy which are no longer available to us
because we can't appeal something that is not there and
appeal abl e. So, the very nature of this appeal is a little
difficult for us.

The first order of business | would like to get to
is specifically M. Bello's treatnent of an elderly devel oprment
center. | believe that he is entirely off base, that there is no
provision in the code. The city council made no efforts to
i ncl ude peopl e ages 22 and above as el derly.

| suggest that when you look at second and third
grade math, you dealt with sets and subsets. Cdearly, adults are
one set and elderly are a subset of adults. M. Bello has
i ncl uded everyone as el derly.

| suggest that |I'm not elderly. M wife is not
elderly nor is anyone at this table. Yet, under M. Bello's
definition, we are all elderly.

| think we have to look at the basic purpose of
this facility and when you look at the Zoning Adnministrator's
par ki ng assessnment which | just received a few mnutes ago --

CHAl RPERSON GRIFFI'S:  As did we.

MR CHAGNON: -- it's very clear that they are
runni ng what they define thenselves a day treatnment program By
definition that is not a defined use within the zoning code. By
definition, that requires parking spaces one for each 600 square

feet occupied. By definition, they need 12 parki ng spaces.
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M. Bello has perverted the rules and defined this
to be an elderly devel opnent center knowing full well it is not
and was never intended to be. He is creating legislation in his
owmn mnd to provide a benefit or a relief for an applicant for
reasons unknown to ne.

There is no basis in the code. There is no basis
in his owmn |ogic and what's being passed out to you is the Zoning
Admi ni strator's parking assessnent. There is no identification
of how these parking spaces were conputed. He's tal king about
three parking spaces being required. Yet, he gets into none of
the business of grandfathering, how there was an aggregation of
the commercial uses on the first floor, and how he defined how
nmany existing parking spaces were there for grandfathering.
There's nothing of the kind in this docunment. This is what the
Boar d needed.

Even if the Board were going to act upon this as an
el derly devel opnent center, what M. Bello has done is totally
i nadequate. There's no definition of what was pre- and post-1958
construction. He very well knows that the bulk of these sites is
post-1958 construction and not subject to grandfathering. He's
also well aware that one of the sites was consulted into the
other two sites and that that initial site only consisted of
1,500 square feet and was entitled to no grandfathering for
par ki ng spaces.

he of the positions was that the previous
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Certificate of GCccupancy at 5511 14th Street was 2,800 square
feet. At best, they have credit for one parking space.

What M. Bello has done here 1is entirely
i nadequate. It doesn't provide the Board or the parties involved
any reasonable basis upon which to determ ne what the parking
requirements were for this facility, whether it's an elderly
devel opnent center or any other use.

| suggest to you that their own representations
define the use quite adequately. That it is an other undefined
use and requires one parking space for each 600 square feet
occupi ed. Very sinple.

M. Bello has not addressed that in anyway.

M. Bello is shoehorning this elderly devel oprment
center because he has no other definition upon which that they
would qualify and even then I'm not certain that under M.
Bello's own calculation that they would qualify because they have
not one parking space. Not one. Not one.

Building site occupies 100 percent of the
footprint. There is not one parking site.

M. Bello doesn't have the ability to waive those

parki ng spaces. Only this Board does.

Now, |'d suggest to you that even if this were
treated as a school, it requires two parking spaces for every
three teachers. The applicant in M. Bello's own calculations

represents that there are 11 enployees there. Their Certificate
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of Cccupancy that they have now only provides for seven. That's
virtually a 50 percent increase in the nunber of people there.

Wen vyou look -- at under the Freedom of
Informati on Request, | requested some information about the
nunber of people. Metro Day Treatnment on Septenber had 38
students; Cctober 2001, 37; Septenber, 37. | nean that's 30
percent over their allowed rate. They're only -- under the C of
O that they have, they only are suppose to have 30. Yet, every
nonth, they're over and --

CHAl RPERSON GRIFFI'S:  And that was of --

MR CHAGNON:  2001.

CHAl RPERSON GRIFFI'S: ' 01. Ckay.

MR CHAGNON  These are at tines when M. Bello is
now approving this new nmagic Certificate of Cccupancy application
that no one seens to be able to find.

What clearly <cones into question just what
investigation M. Bello has done. M. Bello was well aware that
there was a pending appeal of the Certificate of Cccupancy that
he had al ready approved. So, in August when he approved this
Certificate of Cccupancy that was issued, he was well aware that
there were contentions that this was not being run correctly or
was not appropriate for the site.

Not only did he not know that, at the tine he
issued the first Certificate of Qccupancy he was not even aware

that there was a BZA appeal and that the BZA had rul ed.
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There's a precedent in this case that this citing
of a day treatnment program at that site, the Board has already
denied it and said this will not work.

Vent to the Court of Appeals. There was issues at
the Court of Appeals which were dealt with and | think it was
16752 that the Court of Appeals nooted the case.

But, it doesn't noot the precedent established by
Board. This Board established the precedent that this was not an
appropriate site for this facility and | would reiterate that
decision was made. It doesn't need to be revisited.

M. Bello has not identified in anyway how these --
this operation has changed. Al he's trying to do is shoehorn it
in under a category that nmight fit the bill and this is not the
way to administrative land use in the District of Colunbia.

M. Bellois creating law. That is not his ability
to do so. That is left solely to the council. He is solely to
interpret what the council provides him

Also here in the file is a letter from Council
Menber Fenty supporting the position of the ANC The ANC has
heard this issue not only now in 1995 1996, and again in 2001
and now 2002.

This matter has taken up far too much time for the
ANC and everyone involved because M. Bello has taken it wupon
hinself to create |aw

I ask this Board to reject M. Bello's
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interpretation of what constitutes an elderly devel opnent center
and to immediately issue a bench decision that he had no
authority to do so

Ckay. That concludes the ANC s presentation

Again, going to -- you know, part of the difficulty
I have here is that if we proceed beyond today, that the
applicant is -- | don't know if they're going to argue that they
are an elderly devel opment center. It would seem that they are
not and it would seem from the parking conputation that they
concede that they are not and if that's the case, then |I think I
don't need to reserve the ability to proceed on issues that
aren't going to be addressed specifically within the confines of
the nore legalistic parts of this being the parking conputation
what constitutes an el derly devel opnent center.

If we have to get into the issues as to whether it
is or is not an elderly devel opnent center, | would request a
post ponerment on that aspect of the case.

CHAI RPERSON GRI FFI'S: A post ponement based on?

MR CHAGNON: If there is a contention that they
are, in fact, an elderly devel opnent center as defined in the --
or well, I'mtrying to -- what |I'm struggling with is that M.
Bello is calling this an elderly devel opnent center.

CHAl RPERSON GRI FFI'S: R ght.

MR CHAGNON: The docunentation that they have says

its a day treatnent center which | think --
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CHAI RPERSON GRI FFI'S: R ght.

MR CHAGNON: -- they concede to, but no one's said
in so many words that that's the case.

CHAI RPERSON GRI FFI'S: R ght.

MR CHAGNON: And what ny concern is that at sone
point in tine during this that they nmay decide that these are
el derly peopl e and take the position that they are.

CHAI RPERSON  (RI FFI S: Ckay. And you're not
prepared to address that now because you've assuned that they are
not elderly there?

MR CHAGNON:  Yes.

CHAlI RPERSON Rl FFI S: Ckay. vell, I'Il nmake a
not e. If it conmes to a fact where we are at that Kkind of
crossroads, | think we can hear motions on that and deal with it.

MR CHAGNON: Al right. Then I'Il call ny first

w tness which is Ana Escobar.

M5. ESCOBAR  Ana Escobar, 5603 14th Street, N W,
Washi ngton, D.C. 20011.

MR CHAGNON I"d like you just to address the
parking inpacts as you've seen with your own eyes from the vans
and so on that come to drop people off at the facility.

M5. ESCOBAR At the intersection of 14th and
Longfellow Street, | witness nmany times that the vans that they
cone to drop off or to pick up the patients, they park abreast

not only in the front of the -- they block the -- they pass stop,
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but also they park next to it taking two lines from going north
14th Street and at tinmes, | saw that the traffic that's comng --
that's going north 14th Street have to go to the opposite side as
they're coming down. In other words, they have to take the space
for the -- the southbound lane and that's the -- in ny opinion,
that's a very dangerous situation

MR CHAGNON: Ckay. Wuld you characterize how
regul arly you have seen parking difficulties in that vicinity?

M5. ESCOBAR  Everyday and especially the nornings
and afternoons. Wen I'm -- when |I'm hone, it's -- it's
everyday. It's not only occasionally. That's everyday. | -- |
took some pictures which | didn't bring themtoday and | do have
a person who's drawing the -- the -- the site. Actually seeing
how the -- how difficult the -- the parking is in that area

MR CHAGNON: So, in your view, this is a dangerous
spot to have this site?

MR ABDULLAH  Cbjection. She can --

CHAl RPERSON GRI FFI'S:  Can you turn your mnike --

M5. BAILEY: M. Abdullah, you need to be on a m ke
when you speak, sir.

MR ABDULLAH  For the governnent, |'mobjecting to
the way these questions are being asked. I think he's feeding
the witness what to say and he's leading the witness a little too
much for -- | think allowing the witness to explain what she

knows --
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CHAI RPERSON GRI FFI'S:  Ckay.

MR ABDULLAH: -- to be the facts.

CHAI RPERSON GRIFFI'S:  Good. We'll keep an eye on
that and al so want to focus on not necessarily the adverse inpact
because this is an appeal of the C of O but | nean you're
painting a picture. That's fine. Alittle latitude there.

But, we mght want to go to -- you brought up the
fact of parking and the question of nunber and all that. W may
go on and get specifically to that.

MR CHAGNON. Ckay. Could you identify if there's
a parking inmpact in the community for enpl oyees parKking?

MB. ESCOBAR: Well, there is -- nunber one, there
is not parking in the neighborhood for a specific business. W
have businesses there and | don't know that it's specific parking
for this specific business.

They park in front of ny house. They park on the
ot her side. That's -- | guess that's ny answer would be that
one.

MR CHAGNON: Gkay. And this would be on a regul ar
basis or intermttently?

M5. ESCOBAR. No, that's everyday. |It's just they
-- they -- there is no -- there is no specific parking space for
anybody there and obvi ously, when they cone -- in fact, | may add
there are two vans that pernanently park on 14th Streets.

MR ABDULLAH. | have a question I'd like to ask.
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Could we establish that the witness either lives or is in a
position where this information is obtainable? | haven't
established the witness' -- how the witness came to -- in the

possession of this information.

CHAI RPERSON GRI FFI S: Ckay. And 'l follow up
wi th sonet hi ng.

So, you want to just describe where you live in
relation to this site?

M5. ESCOBAR kay. | -- this site is |located at
the sout heast corner of 14th and Longfel |l ow

CHAl RPERSON (RI FFI'S: Yes.

MB. ESCOBAR I live in this northeast of
Longfellow on 14th Street. It's the second house. So, it's
about 200/300 feet | would say from-- fromthe site.

CHAl RPERSON CRI FFI S: It's across the street from
the site?

M5. ESCOBAR It's across the street fromthe site.

CHAI RPERSON GRI FFI S: Ckay.

M5. ESCOBAR On the sane sidewal k.

CHAI RPERSON GRI FFI S: I'm not sure Longfellows
that wide of a street.

M5. ESCOBAR | have no idea. |1'msorry.

CHAl RPERSON GRIFFI'S:  Okay. That's fine. | think
that's fairly clear. The site that we're dealing with right now

is on the southeast corner and you are several doors in --
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MS. ESCOBAR: Nort heast.

CHAl RPERSON GRIFFI'S:  -- on the northeast side.
M5. ESCOBAR  Exactly.

CHAI RPERSON GRI FFI S: So, there is sonme proximty

t here.

However, let us go to this. In that we are not
establishing a variance or special exception which will go to
impact of the area and all that, we can -- actually, we can't
hear a |ot nore about the inpact of the -- the rest of the bl ock.

But, go to the specific issues under appeal of the C of QO
Wi ch obviously would be the only thing we're going to be able to

deal with and be pertinent.

MR CHAGNON: | think |I was not real clear whether
we should get into inpacts or not. | didn't know how that works
on an appeal. Well --

CHAI RPERSON GRI FFI 'S Ckay.

MR CHAGNON: But, | think that -- could you say
that parking' s a problemand that this exacerbates the problen®

MR ABDULLAH  (bj ecti on.

CHAI RPERSON GRI FFI S: Ckay. Let ne lay out sone
ground work here | guess and that is what -- we don't hear issues
and believe corporation counsel's going to chime in if | nake
m st akes here. But, we don't hear issues of adverse inpact or
nei ghbori ng use inpact or anything of that nature.

MR CHAGNON:  Ckay.
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CHAI RPERSON GRI FFI'S: Because those go to tests of
conceivably for variances and special exceptions and all that
which actually go in. What we need to hear and what you' ve laid
out | think fairly well are several very pertinent issues of how
-- let ne just say generically, how the Zoning Adm nistrator has
erred in their issuing of the Certificate of Cccupancy.

So, you brought up and nade a statement, in fact,
['m going to use this as an exanple for your witness because
exanpl es hel p ne.

You brought up the point of parking and you said
this site is a 100 percent occupied. There is no parking. | f
your witness is substantiating that for us by the nmere fact that
vans are pulling up outside and they're not going onto the
property, that's fine. That's a pretty straightforward thing to
do and we can nove on.

MR CHAGNON: Can you tell the Board if there's any
parking facilities at the site?

M5. ESCOBAR Not at all. It's a triangle area
between 14th, Longfellow, and Kennedy and the building takes I
woul d say probably 75 percent of the space of that triangle and
there's parking space at all.

MR CHAGNON: And the renaining 25 percent woul d be
other buildings. |Is that correct?

M5. ESCOBAR  The remai ning 25 percent, yes. There

are busi nesses therein.
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MR CHAGNON:  Ckay.

M5. ESCOBAR There is not no space at all.

MR CHAGNON: Al right. Thank you.

Counci | Menmber Fenty had sent a representative that
-- if he'dlike to come forward pl ease.

CHAI RPERSON GRIFFI'S:  Actually, | have one question
of the witness just briefly.

MR CHAGNON: Oh, I'msorry.

MS. ESCCBAR  Sorry.

CHAl RPERSON GRI FFI S: No, that's okay. In your
observation, | think you were going to this, but are there any
curb cuts? Do you know what a curb cut is? |Is there -- okay.

In your recollection and, of course, you haven't been proffered
as a traffic engineer or expert or anything like. W're taking
you as a resident and it's inportant, but we take that as
observati on. Do you know of any curb cuts that are in front of

or adjacent to or service that property?

M5. ESCOBAR Not at all. There used to be one
curb cut | think directly across from 5709 | believe. That was
not -- is no longer there because when they repaved the streets,

the whole thing is
just --
MR CHAGNON:  They filled it in.
V5. ESCOBAR It's conpletely filled. Absol utely

not hi ng.
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MR CHAGNON: Ckay. Ckay.

CHAI RPERSON GRIFFI'S:  Pardon me. CGo ahead and ask
her .

VI CE CHAI RPERSON RENSHAW  The question has to do
with signage. Is there any particular signage out in front of
the building that says no parking, restricted, so on or whatever,
handi capped par ki ng?

M5. ESCOBAR Yes, in that specific block, it's
assigned from the corner of Kennedy. Actually, it's Colorado
because Kennedy is a little bit to the south. From Colorado to |
will say 5707 there is a sign that says one hour parking and
little by little, this has been disappearing and there's another
sign in front of the -- from-- again, this is not precisely, but
I would say from 5507 to the bus stop, the no parking bus stop
sign and then right across from 5711 is the -- a stop sign, the
bus stop sign.

CHAI RPERSON GRIFFI'S:  So. Ckay. Good. Thank you
very nuch.

MR ABDULLAH  Could we have an opportunity to ask
guestions of the w tness?

CHAI RPERSON GRI FFI' S: Yes.

MR ABDULLAH: Ckay. Ms. Escobar, thank you for
comng. Are you related to any of the participants here today?

M5. ESCOBAR  Yes.

MR ABDULLAH  Wth whon®?
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ESCOBAR. M. Chagnon.

ABDULLAH:  And what's your rel ationship?
ESCOBAR My husband.
ABDULLAH:  He's your husband?

ESCCBAR  Yes.

2 » ®» ® 3 B

ABDULLAH, And | take it you have a good
relationship. You have a harnonious marriage | take it?

M5. ESCOBAR | guess. I don't know if he's
trilled about the situation, but | guess | have to say yes.

MR ABDULLAH  Ckay. Well --

MR CHAGNON: I'm not sure if this is going
continue any further.

CHAI RPERSON GRIFFI'S: Right. No, | would hope that
it wouldn't.

MR ABDULLAH VeIl --

CHAI RPERSON GRIFFIS: M -- had a big problemwith
that question. So.

MR ABDULLAH M -- the reason we asked the
guestion if the witness has a relationship with a party and that
m ght bear on the ability of the witness to be objective.

CHAI RPERSON GRI FFI' S: Yes.

MR ABDULLAH:  And the harmony of the nmarriage is
something that mght have an inpact on the witness' ability to
give testinony that mght be adverse to the party calling that

witness and we feel it's relevant for the i ssue of bias.
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CHAI RPERSON GRI FFI S: Ckay. And | can see that

poi nt . However, in terns of the relevancy and in terns of the
scope of what the witness has testified to in terns of curb cuts
and traffic on the street, | don't think it's pertinent to get
into whether there is a hostile situation or not or what mght be
behind it. W have nostly visual and observations of the street
itself.

So, continue with your questioning, but 1'd stay
away fromthe personal.

MR ABDULLAH: Ckay. Thank you. I think we've
brought out the point we wish to bring out.

Ms. Escobar, do you work?

MB. ESCOBAR No, | don't.

MR ABDULLAH: Ckay. You say that you have nade
these observations everyday. Have you, in fact, been observing
the site at 5514 everyday?

M5. ESCCBAR  Yes.

MR ABDULLAH  And during what hours?

M5. ESCOBAR In the norning. In the afternoons.

MR ABDULLAH  Coul d you be nore specific?

M5. ESCOBAR In the nmornings, normally | |eave the
house. I go out of the house about 8:00 in the norning and |
stay out until | see everything. [|'mnosy.

MR ABDULLAH So, if | wunderstand it, you |eave

out about 8:00 and what tine do you end your observation

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

219

general | y?

M5. ESCOBAR. Cenerally, it's from8:00 to 9:00 --
9:15.

MR ABDULLAH.  And then you say you cone back out
again later that day -- each day?

M5. ESCOBAR Vell, I'malways in and out of ny
house.

MR ABDULLAH  And the purpose is to observe what's
going on at --

M5. ESCOBAR | n the nei ghborhood, yes.

MR ABDULLAH Ckay. And when you nake these
observations, are you noving around or do you have a stationary
poi nt from whi ch you nake your observations?

M5. ESCOBAR  Normally, | nove around.

MR ABDULLAH  Ckay. And on how nmany days a week

do you do this?

M5. ESCOBAR  Seven days a week.

MR ABDULLAH  Ckay.

MR CHAGNON: | think we can --

M5. ESCOBAR  That's okay.

MR CHAGNON: -- say that ny wife lives in our
house and she cones and goes on a regular basis. I''m not sure

where this is heading.
M5. ESCOBAR That's -- | answered --

CHAl RPERSON &R FFI S: | think that's been
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CHAI RPERSON GRIFFI'S:  Ckay. Any redirect?

MR CHAGNON:  No, | don't.

CHAl RPERSON (R FFI S: Ckay.

You have another

witness you indicated, a representative from a council nenber's

of fice?

MR CHAGNON:  Yes.

CHAI RPERSON GRI FFI S: Not also as he's comng to
the table and good afternoon to you, sir, |I'm going to have you

i ntroduce yourself in a second.

But, you had indicated that there is a letter from

t he council nenber.

MR CHAGNON:  Yes.

CHAl RPERSON GRI FFI'S:  Was that submitted in?

MR CHAGNON:  Yes.

MS. BAILEY: M. Chairnman --

CHAl RPERSON GRIFFI'S: Do you have it?

MS. BAILEY: M. Chairman --

CHAl RPERSON GRI FFI'S:  Yes.

M5,  BAILEY: -- in the old application 16752,

there's a letter that's dated January 11th. |Is that --

CHAI RPERSON  CGRI FFI S: That was

good point and let me get clarification. It

application. |Is that correct?
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MR CHAGNON: That may be. In fact --

CHAI RPERSON GRIFFI'S:  Yes, | think it was because |
recall seeing it and then -- okay.

MR CHAGNON: If | may and perhaps this is out of
turn, | would like to incorporate by reference both case 16066
and case 16752.

CHAI RPERSON R FFI S: Yes, and you made reference
to that in your subm ssion.

MR CHAGNON. R ght.

CHAI RPERSON GRI FFI S: And | think we're going to
need sone guidance from corporati on counsel on that because what
we have is an independent situation here and not going back and
revisiting a lot of the old issues, |'mnot sure how much we can
incorporate back in. | think it mght be further prevalent is --
if you obviously have copies of things that you wanted to have
pertinent that naybe that would cone in.

If you have themtoday, we can deal with that or we
m ght be able to keep the record open. Sonmething like M. Fenty's
letter mght well be because it seened -- it could, in fact, be
consistent with what you' re doing at this point, but as we have a
great representative here, why don't we hear from him and then
deal with the letter.

MR CHAGNON:  Fi ne.

MR WASHI NGTON: Cay. My name is Jason

Washington. |'mon the staff of Council Menber Adrian Fenty.
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|'mhere in support of the appeal of conmi ssioner -
- of comm ssion 4AA and C4AA and Conmi ssi oner 4A07 John Chagnon.

Today, | heard two issues that | guess go deeper
into DCRA which is what the council wll have to probably address
later on Council Menber Fenty's -- and this is -- this maybe
somewhat relevant to the case today.

There have been nunerous problens and | don't want

to get into certain issues, but |I'm 25 years old. | don't
consider nyself elderly. | don't know in the statute of what
elderly is. | don't think | get the early bird special. So,
there's certain things and, of course, the -- well, there's
application -- no C of O application. | don't know how the C of
O has gone forward. | understand the corporate counsel --

corporation counsel --

MR ABDULLAH M. Chair.

CHAI RPERSON GRI FFI' S: Yes.

MR ABDULLAH This is going to be testinony or is
this going to be anot her opening statenent?

CHAI RPERSON (RI FFI S: Wll, that's a good point.
I'mtending to give a little latitude as the representative to
counci| nenber of that ward and --

MR WASHI NGTON:  Weéll, | can shorten it up. | can

MR ABDULLAH: Qur concern is not -- it's that if

it's going to be a statenent, then we will accept as a statemnent.
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| don't -- but, if it's going to be testinony, we would rather
have a question and an answer format so that we could understand
whet her or not proper testinony's be elicited.

CHAI RPERSON GRI FFI'S: R ght.

MR ABDULLAH But, if it's just going to be a
statenment --

CHAI RPERSON GRI FFI S: Ckay.

MR ABDULLAH -- we have no way of knowi ng whet her
or not there's somrethi ng objectionable.

CHAI RPERSON GRI FFI S: It's an excellent point to
bring up.

MR WASH NGTON:  Ckay.

CHAI RPERSON  GRI FFI S: And | don't think he's
obj ecting to either one.

MR ABDULLAH No. Absolutely.

CHAI RPERSON GRI FFI S: But, if we want to just get
clarification if you want to nmake a statement -- opening
statenent which | think is very appropriate.

MR WASHI NGTON: Statement. A statement which is
just in support of the appeal and Comm ssi oner John Chagnon.

CHAl RPERSON GRI FFI'S:  Ckay.

MR WASH NGTON: I n support of his appeal.

CHAI RPERSON GRIFFI'S:  But, let me be clear.

MR WASH NGTON:  Sure.

CHAI RPERSON GRI FFI S: He's not trying to cut you
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of f.

MR WASH NGTON: | understand. Right.

CHAI RPERSON (R FFI S: But, trying to get a handle
on what and whether there will actually be as a typical wtness

guestions to be answered and |'mnot sure.

Are you going to have questions of the witness or
you're bringing himforward as a statenent?

MR CHAGNON: I'mperfectly willing to I et himmake
a statenent.

CHAl RPERSON GRI FFI'S:  Ckay.

MR CHAGNON: I'm -- no problem wth that
what soever .

CHAI RPERSON GRIFFIS: | say we run with that. So,
to rew nd.

MR WASH NGTON:  No probl em

CHAI RPERSON  GRI FFI S: Don't sunmari ze. Just
continue on with what you're saying.

MR WASHI NGTON:  Sure.

CHAI RPERSON GRIFFI'S: W now know exactly what, in
fact, semantically it is.

MR WASH NGTON:  Ckay. Basically, as Conm ssioner
Chagnon said earlier that the letter was | guess for the first
application in support of the appeal. I'm here today to
verbal i ze our support again of this appeal of 5511 14th Street on

the conditions of the -- is it a day treatnent facility? |Is it
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an elderly facility? And since there's no application, is there,

in fact, a C of O?

I know the corporation counsel has -- well, the
notion has failed, but | think it's -- we can |ook at that also.
So, | just a statenent in support of the appeal.

CHAI RPERSON GRI FFI'S:  Ckay. Thank you very nuch.

MR WASH NGTON:  Thank you.

CHAI RPERSON  GRI FFI S: Any questions of the
representative?

VI CE CHAl RPERSON RENSHAW No. Qher than I'd |ike
to review M. Fenty's letter. I don't have it in this folder.
So, before M. Washington |leaves, if we could just take a | ook at
it in case we have a question fromthat.

CHAI RPERSON GRI FFI'S:  Ckay. And we do have a copy.
So, I'll show it to you and it is very brief and it is -- it
reiterates exactly what was just said in terns of the council
nenber's support of the ANC s appeal on this. Ckay.

WAs there any -- very good.

Thank you for com ng down.

MR WASH NGTON.  Thank you.

MR CHAGNON: Wth just a brief statenent, 1'll
concl ude the ANC s portion of this.

The last issue that perhaps | didn't address
initially was the parking and | did nention that there are no on-

site parking spaces of any kind. | would point out that
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there is a horrific problemwith the failure to provide parking.

Because the very nature of their facility is that they have |
woul d say sonewhere between 15/16 vans daily in the norning and
in the evening -- in the early afternoon arriving and they don't
just arrive and leave. They arrive and stay and they're staying
for periods of time from you know, a few ninutes to the better
part of 15 m nutes.

CHAI RPERSON (RI FFI S: Ckay.

MR CHAGNON: These things are creating traffic
problems on 14th Street. As ny wife had nentioned, people are
going into the southbound |lanes to get around these vans that are
dr oppi ng peopl e of f.

The failure to have any parking on site exacerbates
that situation that there are no curb cuts or places for these
vans to pull out of the nainstream of traffic. The traffic
headi ng northbound on 14th Street can be noving at quite a pace
and that having vans double parked and oftentines not very well
doubl e parked that not only are they in the bus zone where the
buses can't get by, they're -- they're double parked into the
traffic lanes and not even pulled up tight next to the other
vans. So --

CHAI RPERSON (R FFI S: Ckay. W' re getting well
into i nmpact, but | understand your point.

MR CHAGNON:  Ckay.

CHAl RPERSON GRI FFI S: Let me ask you a quick
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guestion on -- are you finished?

MR CHAGNON:  Yes, I'm-- |'mdone.

CHAI RPERSON GRI FFI'S:  Ckay.

MR ABDULLAH M. Chair.

CHAI RPERSON GRI FFI S: Yes.

MR ABDULLAH. Before you continue, | would like to
point out that -- what -- that appear to be a continuation of
maybe an opening statenment and that it not be taken as
substantive evidence of -- of any of the -- the natters that it
was stated. | didn't -- because M. Chagnon was not, | took it,
speaking as a witness at that point and was summarizing what | --
what | -- | think he felt was testinony and, therefore, we don't
believe that his statenments regarding what the nunber of vans,
what they did should be taken as evidence to be considered by the

Board in this deliberation.

CHAI RPERSON GRI FFI S: Al right. I"Il take that
under advi senent. I think the direction |I'm giving is pretty
clear and the Board, | will give -- | will reiterate that before

the end, but we're not tal king about inmpact and | think that goes
to your point and will satisfy that objection in ternms of our
deliberation, but also in terms of the direction of once we |eave
the site whether there's parking or not, how nuch is required or
not, we are not involved in ternms of this appeal. So, if | need
to say it again, of course, | wll.

Let ne ask a quick question though because you
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indi cated that per your calculations we were |ooking at one per

600 square feet --

MR CHAGNON:  Yes.

CHAI RPERSON GRI FFI'S:  -- of occupi ed space in order

to cal cul ate the parking.

First question is do you know what the total

requi rement then woul d be?
MR CHAGNON: O parking spaces?
CHAI RPERSON GRI FFI'S:  Yes.

MR CHAGNON. | believe it's 12.

CHAI RPERSON GRIFFI'S:  Twel ve. You may have stated

t hat .

VR CHAGNON: Agai n, wi t hout having the

application, I'm--

CHAI RPERSON (R FFI S: Because you don't know the

total square footage that it was actually based on.

MR CHAGNON. If it's 7,200 square feet, you're --

you're | ooking at 12.

CHAI RPERSON GRIFFI'S: Gkay. And that one per 600

square feet is based on what use classification?
MR CHAGNON: Under  Chapter

definition of all other uses.

21, there's a

CHAl RPERSON GRI FFI S: Ri ght. QG her undefined is

what you i ndi cat ed.

MR CHAGNON: Right.
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CHAI RPERSON CGRI FFI S: Ckay. Al right. | don't

have any ot her questi ons.

Any Board Menbers have any ot her questions?

Ckay. | think we can nove on then.

Sir.

MR ABDULLAH: M. Chair, menbers of the Board, |
am Raouf Abdullah of the Zoning Adnministrator and |'m with the
Ofice of the Corporation Counsel.

The position of the governnent here is not to be an
advocate for the applicant and we are not here as an opponent of
the ANC 4A Rather, we are here to explain and to denonstrate
that what the governnent attenpted to do here was to apply the
law as it found it with regard the Certificates of Cccupancy and
their use and the governnent relies on it's experience, it's
procedures, and how these applications have been adm nistered
through a nunber of years and we -- what we intend to do here is
to present --

MR CHAGNON | object. If he's testifying, he
needs to do it through his w tness.

MR ABDULLAH.  And |'m hoping that -- | certainly
have not stood up and taken the oath. So --

CHAI RPERSON GRI FFI'S:  Ri ght .
MR ABDULLAH -- I'mnot testifying.
CHAI RPERSON GRI FFI 'S Ckay.

MR ABDULLAH: But, I -- | amtrying to give an
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opening statenent if that's okay.

MR CHAGNON. Is the governnent provided to get an
openi ng st at enent ?

CHAI RPERSON CGRIFFI'S: Wl |, technically, we have --
yes, | nmean | think -- well, yes and then we can get to the

wi tnesses and what | was hearing was just that. It was tending -

MR ABDULLAH  Yes, just -- yes.

CHAI RPERSON GRI FFI S: -- to go a little south on
it, but I think we can let it go a little bit further and see
where it takes us.

MR ABDULLAH  Well, essentially, what we want to
do -- before we present our witness, we want to explain what our
role is here --

CHAI RPERSON GRI FFI'S:  Correct.

MR ABDULLAH -- in terns of our participation and
in effect, I mean we would ask the indulgence that we not be

interrupted during this -- during that.

But, what --

CHAI RPERSON  (RI FFI S: O  course there were
interruptions on the other side, too. But, we will do our -- not
to.

MR ABDULLAH.  Not during his opening statenent.

CHAI RPERSON GRIFFI'S:  Oh, no, indeed. | appreciate
t hat .
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MR ABDULLAH  And we just feel -- in all fairness,
we wll present a witness and we ask that the Board take the
testinony based on what the witness has to say assuming that that
testinony is accepted.

What we are presenting here are the procedures that
were followed -- that the purpose of bringing, putting on our
witness, M. Bello, is to give -- let the Board know what
procedures were followed and what was the thinking and the
analysis that went into it, what were the conclusions, and what
were the facts upon which these actions were taken and we present
this in our capacity as conplying with the law as we understand
it.

And so, with that, | would like to present M. Toye
Bello fromthe Ofice of the Zoning Administrator.

MR BELLO Cood afternoon, Board Menbers.

CHAI RPERSON GRI FFI'S:  Good afternoon, M. Bello.

MR ABDULLAH: Ckay. W'd like to begin by, M.
Bell o, would you please state your full nane and spell your |ast
nane?

MR BELLO Full name is Toye Bello. Last nane is
spelled B-E-L-L-O

MR ABDULLAH  What is your occupation?

MR BELLO I'm an zoning official wth the
Di strict governnent.

MR ABDULLAH  And what degrees do you hol d?
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MR BELLO | have a Bachelor's Degree in Regiona
Pl anni ng.

MR ABDULLAH  And what department do you work for
for the District of Colunbia?

MR BELLO Consuner and Regul atory Affairs.

MR ABDULLAH  And what did you do before you cane
to work for the District?

MR BELLO I was in -- in construction in the
private sector.

MR ABDULLAH  And how |l ong did you -- what was the
position you had in the -- in the private sector?

MR BELLO Project Manager.

MR ABDULLAH:  And how long did you do that job?

MR BELLO Five years.

MR ABDULLAH  And how | ong have you been with the
District of Col unbia?

MR BELLO Twel ve years.

MR ABDULLAH  And what is your current job title?

MR BELLO Acting Zoni ng Adm ni strator.

MR ABDULLAH  And as Acting Zoning Administrator -
- Assistant Zoni ng Admi nistrator, what does your work entail?

MR BELLO Interpretation, enforcenment of the
zoni ng regul ati ons.

MR ABDULLAH: And have you had to review

Certificates of Qccupancy?
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MR BELLO Yes, sir.

MR ABDULLAH: And do you have a staff that you
supervi se?

MR BELLO | have a staff of seven people that |
super vi se.

MR ABDULLAH: And in the 12 years that you've
worked for the District of Colunbia, how many of those years have
been in the area of zoning?

MR BELLO Al of the years.

MR ABDULLAH  And --

CHAI RPERSON  GRI FFI S: Are we establishing his
expertise in zoning?

MR ABDULLAH  Yes.

CHAI RPERSON CGRI FFI S: Vell, there's absolutely no
need to do that. | think this Board is very famliar with M.
Bell o and his role.

Unl ess anyone needs further? |'d say get into the
nmeat of it.

MR ABDULLAH: Yes, and we agree with you, M.
Chai rman, but the Court of Appeals nmay not be famliar with him

CHAI RPERSON CGRIFFI'S: | see.

MR ABDULLAH And if we don't have a record, then
we have not done our job.

CHAI RPERSON  GRI FFI S: | appreciate that. I

appreci ate that. Conceivably, we could have that submitted
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unless -- | nean that may -- | would have the credentials
submtted and we don't need to necessarily read it on the record
unl ess you strongly object to that.

MR ABDULLAH Vell, what we -- | have just a
couple nore questions and then |1'd like to ask that he be
admitted as an expert as well as a fact witness.

CHAI RPERSON GRI FFI S: Ckay.

MR ABDULLAH  Just actually, | have basically one
nore question. How many Certificates of GCccupancy have you
revi ewed?

MR BELLO In the thousands.

MR ABDULLAH Ckay. On that basis -- on that
basis, we would like to ask that he be -- M. Bello be qualified
as an expert in the area of adm nistering the zoning regul ations.

CHAI RPERSON GRIFFI'S: Do you have conment/ obj ecti on
or any conmment ?

MR CHAGNON: M. Bello was never identified -- M.
Bello was never identified as coming here as an expert. He's
coming here as a fact witness for the District of Col unbia.

Whet her he's an expert of not, I'mnot sure and if
we have to go through voir dire, we'll got through voir dire.

MR ABDULLAH W did not identify himas a witness
at any point nor were we asked.

CHAI RPERSON GRI FFI 'S Ckay.

MR CHAGNON: If he's an expert, he should have
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submtted a report. There's no report to ny know edge.

CHAI RPERSON GRI FFI S: What is our procedure on
appeal s for expert witnesses?

M5. SANSONE: M. Chairman, | don't recall appeals
where we've had expert wtnesses although | don't think there's
any reason not to have them

The issue in a BZA proceeding with someone being

designated as an expert means that when the Board makes its

decision, if you do not accept the Zoning Admnistrator's
opi nions, the Board will have to state reasons why you haven't
chosen to accept those opinions. So, that would be the

significance in this proceeding.

| believe M. Chagnon in asking for a voir dire is
asking for the opportunity to ask M. Bello questions that would
go to his qualifications.

CHAI RPERSON CRIFFIS:  Yes. Well, first, does the
Board have any objection for considering M. Bello -- well, |
guess we should probably do the voir dire first before we hear
fromthe Board.

Are you prepared to do that now?

MR CHAGNON: Since M. Bello if he's got his CV
with him 1'Il be happy to look at it.

CHAl RPERSON GRIFFI'S: Do you have a copy of it?

MR ABDULLAH | do not have it. I -- we -- he

certainly is available to be questioned regarding his experience.
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CHAI RPERSON GRIFFIS: D d you need a copy of the --
his --

MR CHAGNON Wthout his CV, there is no basis
upon -- for me to have -- evaluate. He can certainly testify as
a fact witness for the District of Colunbia, but he should not be
accorded expert status.

MR ABDULLAH: Your Honor -- M. Chairman, as to
what -- the answer to that question would be based on whether or
not the Board feels he has either the experience or the expertise
to -- and we have presented him not on the basis of his
publications, but on the basis of his experience and that is
certainly in the Federal Rules of Gvil Procedure and the Rules
of Evi dence. That is a basis upon which a person can be
qualified as an expert.

CHAI RPERSON GRI FFI S: And | don't disagree, but
what | want to be careful of is giving M. Chagnon the
opportunity to exhaust all the resources that he needs and what
he's comng up against over and over on this 1is that
docunentation that he mght need isn't available to him Thi s
bei ng one specific case.

Now, what we need to assess is whether the copy of
M. Bello's résune or other issues of experience would be
critical in terms of establishing the expert status on that.

MR CHAGNON. | would also pose there's a conflict

of interest for M. Bello. M. Bello' s decision is what's being
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appealed. He -- he wants to have his cake and eat it, too. He
wants to be the expert and be able to persuade this Board that
he's an expert and should be accorded expert status. Yet, it's
his opinion and | suggest that it's not an independent opi nion.

MR ABDULLAH. There's no rule of law that -- that
prohi bits an expert frombeing a fact w tness.

CHAI RPERSON (R FFI S: | don't think that's his
poi nt though. Is it?

MR ABDULLAH Hs -- well, if he's saying his cake
and eat it, too, he's saying that he cannot be an expert and al so
be a fact witness as | understand it and on the other point wth
regard to his résumé, we are submtting this on the basis of his
education. W're submtting this on the basis of his experience.

H s experience certainly is that he has been with zoning for 12
years. He is now Acting Assistant Zoning Administrator and we
believe that that is a basis for himto be qualified as an expert
and he certainly can be questioned regarding that.

| nean if we wote it down, it wouldn't change the
fact that he's been there 12 years and that he's reviewd
thousands of Certificates of Cccupancy and that he now sits in
the seat of the adninistrator of the office. If | wote that
down, it would not give M. Chagnon anynmore basis to review or to
challenge M. Bello than if he heard it three times as he has.

CHAI RPERSON GRIFFIS: R ght. | see your point.

MR CHAGNON: Wll, there's also the point that
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perhaps M. Bello is the last nan standing. | mean M. Bello's
in the Ofice of Zoning. M chael Johnson was discharged as |
understand it in July. So, he's been in that position for |ess
than a year.

| don't know that that qualifies him as an expert
as the Zoni ng Admi ni strator.

CHAlI RPERSON (RI FFI S: Vell, | think M. Bello's
representation could talk to that and naybe that's pertinent
point to speak to.

Are we getting further information from down this
way on ny left?

Ms. Renshaw, did you have a coment ?

VI CE CHAI RPERSON RENSHAW  Yes, | did. | was here
tapping and that's what | think drew your attention.

M. Abdul | ah, you know t he procedures of the Board.
You've been here before and it seems to me there is a
requi rement when we have an expert wtness that that expert
witness or that candidate for that status that the résuné be
submtted to the Board and hopefully in advance and |'m surprised
that if you are putting forth M. Bello in the category of an
expert wtness and, of course, we know M. Bello' s background,
but if you're putting him into that slot, that you would have
provided his résumé and | would require and | would urge ny
col l eagues to require his printed résung. Soret hi ng on paper

that deals with his background.
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MR ABDULLAH W do not have that right now W
can as has been -- as the courtesy that has been extended to
their appellant, we would be happy to provide that to the Board
and the Board can if it desires to strike his testinony as an
expert if it's not satisfied with his résunm® wth which |
understand the Board is well famliar, then we woul d accept that.

W know that he has been accorded expert testinony
status in the past without a résumg, but we would be happy to
provide that and we believe that it would be certainly in our
interest to do so.

VI CE CHAI RPERSON RENSHAW Could you switch that
and have M. Bello proffered as a fact witness and then subnit
his résumé and if we review the résumé and find that he is to be
af forded expert status, then we should do so or we could do so.

MR ABDULLAH The problemwith that would be that
we would like to ask him the questions that you would ask an
expert at this tine while we're in front of the Board to -- for
econony and you certainly can disregard his opinions if you find
those opinions are not lay but that would only be acceptable if
com ng froman expert.

CHAl RPERSON  GRI FFI S: R ght. And | think M.
Renshaw brings up an interesting point, but | don't think it's
possi bl e even to do because we woul d have to have another public
hearing to have M. Chagnon has his question and object to the

expert witness of it.
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But, gosh, this seens to be an issue that we should
be able to take care of.

D d you have sonething to say? Ckay.

MR CHAGNON: | think there's no prejudice to --

CHAI RPERSON GRI FFI S: Right. Yes, |I'msorry, M.
Chagnon.

MR CHAGNON: I think there's no prejudice to the
other side. They have M. Bello. He can participate as a fact
witness and that the fact that they want to accord him special
status, they didn't do the predicate acts to do so and, you know,
the penalty lies with them

CHAl RPERSON (RI FFI S: Ckay. Any other comments
fromthe Board?

MEMBER LEVY: | guess, M. Chair, just we -- this
Board has been a stickl er about résunés.

CHAIRPERSON GRIFFIS: R ght. Right.

MEMBER LEVY:  So.

CHAI RPERSON GRI FFI S: Ckay.

VI CE CHAl RPERSON RENSHAW  And with good reason.

CHAI RPERSON GRI FFI S: And | think M. Chagnon's
coments bear sonme strength to it. So, | would propose that we
continue on as a fact witness in this case and know very well
that this Board has great respect for M. Bello and his position
and now, it is to you.

MR ABDULLAH: Ckay. M. Bello, continuing with

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

241

our direct examination, are you famliar with the concept called
l'i ke use?

MR BELLO Yes, sir.

MR ABDULLAH  And how did you cone to be famliar
with that concept?

MR BELLO Vell, in the course of ny duties, ny
duties call for the application of that concept on a constant
basis in deternmning use categories for users that may not be
specifically delineated in the zoning regulations and basically,
to apply standards of conpatibility and |ikeness to determ ne use
cat egory.

MR ABDULLAH: Are you famliar with 5511 14th
Street?

MR BELLG Yes, | am sir.

MR ABDULLAH  And how did you cone to be famliar
wi th that address?

MR BELLO | believe that | reviewed the initial
application that issued a Certificate of Cccupancy to the
operator of this facility and entertained M. Chagnon's first
conpl ai nt about the issue of such Certificate of Cccupancy.

MR ABDULLAH  Wen you say the first application,
are you tal king about the application that would appealed to the
Court of Appeals or are you tal king about the application regard
to the current applicant?

MR BELLO Vell, wth regard to the current
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applicant.

MR ABDULLAH: Cay. And did you issue the
certificate that is now before the Board?

MR BELLO Yes, sir, | did.

MR ABDULLAH: Dd you make -- in issuing that
certificate, did you cone to neke an assessment of what the
par ki ng requi renent woul d be?

MR BELLO The parking requirenent was based on
the use category of a child/elderly devel opnent center which only
requi res one parking space for every four staff.

I think the records will reflect that a building
permt exists that's going to provide three parking spaces wthin
t he buil di ng.

MR ABDULLAH  And at the child/elderly devel oprment
center, was that category in effect when this matter -- when a
previous Certificate of Cccupancy was appealed to the Court of
Appeal s?

MR BELLO No, sir, the Zoning Comm ssion acted
subsequent to that appeal to create this category of use which
was not in existence and quite frankly, the subject of the
initial appeal had to do wth the Zoning Adninistrator's
categorization of a -- for simlar use as an office use.

MR ABDULLAH  And why did you choose child/elderly
as the proper classification?

MR BELLO Vll, in reading the definition of a
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child/elderly devel opnent center and there's a portion of the
definition which says that the definition enconpasses facilities
generally known as child devel opnment centers, preschools, nursery
schools, before and after care prograns, senior care centers,
el der care programs, and simlar prograns and facilities.

| found this facility to be a simlar facility
because it houses the severely physically handicap who do not
drive and | believe that the definition of the section speaks to
that function, the ability to drive or not, which is comon
anongst the handi capped and the el derly.

MR ABDULLAH Now, with regard to driving, are you
famliar with the clients that are at the day care -- at the day
treatnent center of the current applicant?

MR BELLO In fact, | elicited information from
the applicant which reflects that the preponderance of the
clientele that they serve are well over 40 years old and also

relied on the

Webster's Dictionary of the Wrld. Elderly which does not speak
to a nunber as a function of age.

MR ABDULLAH  Have you reviewed the classification
in the regulation child/elderly?

MR BELLO Yes, sir.

MR ABDULLAH: And what is the definition of
elderly in that regul ati on?

MR BELLO Well, the issue of defining elderly in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

244

the course of the text anendnent before the Zoni ng Conm ssion was
actually broached with the Zoning Conmission and the Zoning
Conmi ssion enphatically refused to define elderly by age which |
think is consistent with the definition in the dictionary.

MR ABDULLAH. And with regard to the client's of
the applicant, what percentage of those clients drive to that
center?

MR BELLO | would suggest zero since they're al
severely handi capped. So, that it's not unreasonable for the
parki ng assessnent to be based on the nunber of enployees and
staff.

MR ABDULLAH: Was there a change of use at 5511
since or prior -- in the submission of the first zoning
application that you had direct connection to? WAs there a
change in use in the subm ssion of that?

MR BELLO  There -- there isn't a change of use.
The -- the specific language of the original Certificate of
Qccupancy which spoke to day treatment program was necessitated
by a requirenment of the applicant to have such |anguage in order
to qualify for funding froml believe Medicaid and as such, the
-- the use of such language was -- was basically a courtesy
service of the applicant and that from inception, this use was
categorized and reviewed as a child/elderly devel opnent center.

MR ABDULLAH  Now, there's been testinony that the

buil ding at 5511 actually occupies the entire lot. Were are the
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par ki ng spaces provi ded?

MR BELLO The parking spaces are provided
i ndoor s.

MR CHAGNON: | object. They're tal king about
parking spaces that are -- | object. They are talking about

parki ng spaces that are anticipated. They're not tal king about
exi sting parking spaces.

CHAI RPERSON GRIFFI'S:  wel |, actually, that woul d be
pertinent for cross exam nation.

MR CHAGNON: |'msorry.

CHAI RPERSON (RI FFI S: I nmean you can object. ['m
not sure what | can do with it.

MR CHAGNON:  Ckay.

CHAl RPERSON GRI FFI'S: But - -

MR CHAGNON:  Sorry.

CHAI RPERSON GRI FFI'S:  That's okay.

MR ABDULLAH: Ckay. Did you recently issue a
bui I di ng pernit?

MR BELLO Yes, sir.

MR ABDULLAH: And what was the purpose of that
bui I di ng pernit?

MR BELLG To establish three parking spaces
i ndoors.

MR ABDULLAH Al right. For that site?

MR BELLO For that site. That's correct.
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MR ABDULLAH And if those parking spaces are, in

fact, built, would that satisfy the parking requirenent based on

your classification of that site?

MR BELLO That is correct, sir.

MR ABDULLAH: No further questions.

MR CHAGNON: M. Bello, | have a few questio

You had nentioned --

CHAI RPERSON GRI FFI'S: You need your m ke.

MR CHAGNON. Sorry. M. Bello, you had nen
that you're famliar with like use. |Is that correct?

MR BELLO That's correct.

ns.

ti oned

MR CHAGNON.  And your predecessor, would he have

been -- as Zoning Administrator been famliar with |ike use?

MR ABDULLAH:  Objection. He's asking as to what

soneone else mght know. W have to establish sone foundation I

thi nk before he can answer that question.

CHAI RPERSON GRI FFI'S:  Perhaps you want to re

phr ase

your question so that it's not speculative of what others were

t hi nki ng or know.

MR CHAGNON. Ckay. M. Bello, previously in case

16066, there was an issue of |ike use as being a general

use. Wiy is that not the case now?

MR ABDULLAH  (bjection. W want -- M. Bel
testified that he was -- he was involved in one
appl i cation. He has not testified that he was involved i

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

of fice

| o has
prior

n the

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

247

matter that went up to the Court of Appeals.

I think we need to establish a foundation before we
can establish that he has sone evidence that he can give wth
regard to that.

CHAI RPERSON GRIFFIS: Ckay. And | don't want to --

MR CHAGNON M. Bello --

CHAI RPERSON CGRIFFI'S:  Let ne just finish. | don't
want to trot back into the old order of bringing it through. I
think you're getting to a point -- |I'mnot sure what you want to
make, but | understand what you're -- where you're trying to go.
There is a logical way to do it.

MR CHAGNON. kay.

CHAI RPERSON GRI FFI S: So, we'll give you one nore
try.

MR CHAGNON: Ckay. M. Bello, in a prior case, it
was determined that a day treatment program was sinilar to a
general office use. D d you evaluate that?

MR BELLG Wll, I'mnot sure | --

CHAI RPERSON GRIFFI'S:  Actual ly, yes, turn off this
mke. W can't have all three nikes on at the sane tinme. So.

MR BELLO If you're asking if | evaluated that in
terms of this application, no, | didn't.

It has, of course, since come to light since | read
the -- the case in the previous appeal of a predecessor that, in

fact, what the predecessor did was liken the use to a general
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of fice use.
MR CHAGNON:  And your predecessor --
MR BELLO If | may finish please.
MR CHAGNON:  |'msorry.

MR BELLO And | would have no reason to disagree
with that assessment at the time that that assessment was nade.
Being that this category of use that's applied to the current
application was not in existence at that time, | would have nade
a sinilar decision.

MR CHAGNON:. M. Bello, was the child devel oprment
center use an existing use at the tinme prior to this new
| egislation which added the termelderly to it?

MR BELLO Wll, there was a category of use.
It's a child devel opnent center which was age specific.

MR CHAGNON: And -- I'msorry. Are you finished?

MR BELLO Yes.

MR CHAGNON: So, is it your testinony that a child
devel opment center where it says child, that identifies the age
speci fic?

CHAI RPERSON GRIFFI'S:  That's what he said. |Is that
correct?

MR BELLO That is correct.

CHAl RPERSON GRI FFI'S:  Ckay.

MR BELLO Because the definition --

CHAI RPERSON GRI FFI'S:  Ckay.
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MR CHAGNON. Ckay. In review of this application
prior to issuing the Certificate of Qccupancy which was based on
appeal 16752, was there a change in use froma general office use

to a child devel opnent center/elderly use? 1Is that what you're

sayi ng?

MR BELLO If you can rephrase your question.

MR ABDULLAH  Yes, | just have to -- | think that
he -- when he -- that last part where you' re saying -- changed
the question, | think it needs to be re-asked.

MR CHAGNON: What I'mtrying to ask --

CHAI RPERSON GRI FFI S: Restate it because | wasn't
clear on what it was.

MR CHAGNON: Was there a change in use?

MR BELLO vell, to the extent that a
child/elderly devel opnent center has never been a use on this
prem ses, yes.

MR CHAGNON. Ckay. Wien there's a change in use,
does it require a new parking cal cul ati on?

MR BELLO  Yes.

MR CHAGNON: Did you performthat cal cul ation?

MR BELLO Wll, | think the testinony here is
that there is a building permt of record that's creating three
parki ng spaces that would neet the requirement for the category
of use here.

MR CHAGNON M. Bello, are there any existing
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par ki ng spaces today?

MR BELLO There is a building permt to establish
par ki ng spaces.

MR CHAGNON: M. Chairman, would you direct himto
answer the question asked?

MR BELLG In the -- inthe -- if | can finish ny
r esponse.

CHAIRPERSON GRIFFIS:  And | think pertinently, you
get to existing condition.

MR BELLO Exactly. The -- | think there's been
anpl e testinony before the Board in the course of what we do that
a Certificate of Qccupancy or a building permt can be a work in
progress in -- in the process of adnmnistering the zoning
regul ations and that speaks to the new applications that are
being filed by the applicant here.

The interest of the departnent is in seeing
conplete conpliance with the regulations and to that end, the
admini strative remedi es can always be effective

MR CHAGNON: | assune there was a no in there.
That there is no existing parking spaces and he's conceding that
there are no existing parking spaces.

CHAl RPERSON GRIFFI'S:  |Is that correct?

MR BELLO | don't know

CHAI RPERSON GRIFFI'S:  You don't know if there's any

exi sting parking?
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MR BELLO M/ -- ny -- ny zoning inspector has
been out to the site. The parking spaces are currently not
accessi bl e because of a barrier to the entrance of the parking
space. So, there is a -- and this will be on Col orado Avenue.

To that extent, the zoning inspector has issued a
citation for the applicants to consummate their intent that has
been registered with the issuance of a building permt.

CHAI RPERSON GRIFFIS: Is it a construction barrier
or it's a nore pernmanent barrier? 1 don't know if you know.

MR BELLO It's -- | think it's sort of like a
two-foot curb that needs to be removed in order to have access to
it.

CHAI RPERSON GRIFFIS: | see. | see. kay.

MR CHAGNON: I guess ny question goes again that
M. Bello doesn't seem to want to answer is that there are no
exi sting parking spaces at this tine?

MR ABDULLAH 1'mgoing to object. | think we've
gone over this several tines. I think that the tone of the
guestion is not respectful and | think, in fact, we've answered
that question not only for M. Chagnon but for the Board itself.

CHAI RPERSON GRIFFI'S: Ckay. Let nme just say that
we can have a continued good tone and attitude that | think we've
progressed with today and |'d hope that that would continue. W
don't need to be belligerent not that it has happened yet, but we

can al ways cauti on.
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| think why don't we pose last for a yes or no and

if that can be answered at this tine. Because | am tending to

agree that we are -- we do not have a direct answer. | have now

heard that it has not been confirned that there is or, in fact,

there is not existing parking.

So, if you want to phrase a yes or no question of

that and then we can nobve on.

MR CHAGNON: Thank you, M. Chair.

MR ABDULLAH M. Chair.

CHAl RPERSON GRI FFI S: Yes.

MR ABDULLAH: Before we continue, | believe M.

Bell 0 said when you asked himdirectly, he said | do not know.

CHAl RPERSON GRIFFIS: Correct and if that's the his

standing, | -- just for clarification. Is that sufficient for

you, M. Chagnon?

VR CHAGNON: I guess then I'm a little

dunbf ounded. It's his position to know

deci sion marker for the District of Col unbi a.

He's the official

CHAl RPERSON GRIFFI'S:  Well, without comment there's

an answer to the question. Correct?

MR CHAGNON: |'msorry.

CHAl RPERSON (RIFFI'S:  Wthout comment of the answer

-- | nmean you have the answer that it is --

what | understand

and what | have in ny notes is that the existence of parking is

not confirned.
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MR CHAGNON: M. Bello, do you have any records in
your possession or within the District of Colunbia's records in
an ordinary course of business that lead you to believe that
there are no existing parking spaces at that site? Yes or no?

MR BELLO | do not know, but if | nmay expand on
that a little bit. The previous -- the predom nant previous use
of the prem ses here was of a retail service establishment. The
square footage of this space is somewhat a little over 7,000
square feet. The decision to issue a building --

MR CHAGNON: M. Chair, at sonme point in time, M.

Bello has to answer the questions | ask him not run off on
tangents.

CHAI RPERSON GRI FFI S: | truly agree, M. Chagnon,
but | think he's trying -- well, I'"mgiving sone |atitude --

MR CHAGNON: | asked hima yes or no question.

CHAI RPERSON GRI FFI' S: Yes.

MR CHAGNON: And | would like an instruction to --

CHAI RPERSON CRI FFI S: Ckay. It's -- and that's
fine and it's within your purview in your cross examnation to do
that. So, | would hope on redirect we can -- or | would give you
the opportunity in any sort of redirect to elicit, M. Bello,
what you need or where trying to say. |I'mnot -- but | would at
this point continue on. Are there other questions?

MR CHAGNON M. Bello --

MR BELLO | didn't quite finish ny point though.
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CHAI RPERSON  CGRI FFI S: No, | know and what |'m
asking is that when your point can be finished if it's sufficient
with your representative, he can redirect you --

MR BELLO Ckay.

CHAI RPERSON GRIFFIS:  -- to elicit that.

MR CHAGNON: M. Bello, to the sane question and
['m trying to ask this as sinply and all | want is a sinple
answer yes or no. Do you have reason to believe fromthe records
available to you and the review process in the ordi nary course of
business wthin the District of Colunbia as the Zoning
Adm nistrator to review whether there are or are not existing
parki ng spaces at that site? Yes or no please?

MR ABDULLAH: oj ecti on. That was asked and
answer ed several times.

MR CHAGNON: Al right. ["1'l continue. M.
Bello, how is it that a Certificate of Qccupancy was issued at
all when part of your job is to find out what the parking
availability is?

MR BELLO The Certificate of Cccupancy was issued
because | believe that the premses earned in credit what would
have been required to provide in assessnent. The -- as | was
saying earlier, the space here is about 7,600 square feet of
predom nant retail service establishnment. | believe that an
examnation of the zoning -- of the parking schedule would

reflect that the parking assessnent for such retail service use
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woul d have earned enough for three credits. It was on that basis
that the Certificate of Qccupancy was issued.

In the spirit of -- of bringing -- of -- in the
spirit of alleviating M. Chagnon's concern, the applicants, in
fact, volunteered to provide three parking spaces. They woul d
ordinarily have otherw se been required. Is why they were able
to get a building pernmt to do so.

So, the testinmony is that the Certificate of
Qccupancy was properly issued and that -- and that the provision
of parking spaces here only buttresses that to -- to alleviate
any parking concerns that may be in existence at the site.

MR CHAGNON: M. Bello, what was the previously
aut hori zed use of 5511 14th Street?

MR BELLO | believe the testinony is that the
predom nant use here of record is a retail service establishment
and that these buildings were sitting on separate |lots that have
since been consolidated into one |ot accumlatively. 7, 600
square feet of retail space earns you enough credit to abate the
requi rement of the current assessment.

MR CHAGNON: M. Bello, if you could answer the
questions | ask you, | would nuch appreciate it.

At 5511 14th Street, there was a Certificate of
Cccupancy for 2,800 square feet as general office use. I's that
correct or incorrect as the prior use?

MR BELLG | don't have a recollection of that,
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but that can easily be confirned one way or the other by the
records of Certificate of Gccupancy which | can provide
subsequent .

MR CHAGNON: So, your testinony a nmonment ago may
not be accurate? |s that what you're saying that you don't know?

MR BELLO Vell, you' ve got to -- you' ve got to
take a | ook at the cunul ative use of the prenmises here. If --

MR CHAGNON M. Bello, I'm asking you at a
specific point in tinme the prior existing use of 5511 14th Street
was 2,800 square feet as authorized as a general office use by a
preexisting Cof Q 1Is that correct or incorrect?

MR BELLO | don't have a recollection right now,
but the records will speak to that.

MR CHAGNON: Ckay. And so if the records speak to
that, what is the credit that would be applied to that site?

MR BELLO \Well, 2,800 square feet of office space
woul d earn one credit.

MR CHAGNON. One credit.

MR BELLO  But, you nust --

MR CHAGNON: Thank you, sir.

MR BELLO If -- if | --

MR CHAGNON: That's what | asked you.

MR BELLO If I can expand a mte on ny answer

pl ease. You can't limt how | answer a question.

The point, sir -- Board Menbers, is that there's
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cumul atively 7,600 square feet of -- of gross floor area here.

MR CHAGNON:. M. Chair, places | want to get --

MR BELLO So, clearly the credits --

MR CHAGNON: -- that | just will not be able to go
to in 25 hours if M. Bello wants to continue to add these
di ssertations to a question that's a fairly direct question.

CHAI RPERSON  GRI FFI S: Ckay. I under st and. I
under st and.

M. Bello, | think you're going to have anple tine
and it nmay be nore prudent at this point just to answer very
quickly and directly the questions which | think you are doing.
You are very knowl edgeabl e and have a lot nore to put in and that
is, in fact, why you are -- that can be elicited from your
representation in any sort of redirect if you feel that things
have not gotten out clearly.

So, let's do that. Let's try and be a little bit
tighter in questions and in answers and we can nove on and get
through all of this material.

MR CHAGNON M. Bello, 5507 14th Street had a
preexisting Certificate of Cccupancy as a office use and that had
1,500 square feet before they expanded it. How nany parking
spaces would be grandfathered for 1,500 square feet of general
of fice use?

MR BELLO  None.

MR CHAGNON:  Thank you. Construction built after
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1958 enconpassing 5509 14th Street which is sonmething in the
order of | think 4,800 square feet, how many parking spaces are
grandf athered for new construction as 1958?

MR ABDULLAH: I"'mgoing to object. | nean those
facts are not in evidence. I haven't seen anything that
substantiates the information in that question.

MR CHAGNON: | can rephrase it.

M. Bello, if the record reflects that 5509 14th
Street was new construction, how many grandfathered parking
spaces would it be entitled to?

MR ABDULLAH W object. He's not qualified as an

expert and now, he's being asked to give his opinion and even if

he gave his opinion, | don't know that this hypothetical --
unl ess we have established that, in fact, there is no pre-1958
construction at 5509, this answer is just -- it's not relevant
and so, | don't think we should go there wi thout establishing

that foundati on.

CHAI RPERSON (Rl FFI S: | think actually what M.
Chagnon is doing is trying to establish a foundation which he's
going to use further. | would agree that, in fact, it nmay be
specul ati ve whether a constructi on has happened after '58 or not.
| think the general question can be answered by M. Bell o about
construction post-1958 if there's any grandfathering of parking
if that's the correct question.

MR CHAGNON: That is the question.
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CHAI RPERSON GRIFFIS:  And that seens to be fairly
innoxious at this point in terns of how we use it and what M.
Chagnon's going to use it for

So, M. Bello, if you -- and, of course, you well
know if can't answer it or don't know, you would certainly state
t hat .

MR BELLO  Ckay. A post-1958 construction woul d
have had to conply with the requirements for parking on site for
what ever specific use it was granted.

CHAI RPERSON GRI FFI' S: | ndeed.

MR CHAGNON: So, the answer is no grandfathering
for parking spaces for post-1958 construction?

MR ABDULLAH  That's not the question and that was
not the answer that was given. The answer would be that if they
were post-1958 construction, you would have to look at the use
and then you have to nake a calculation and then you woul d have
your credits.

That -- so, we're not -- he's not -- we're not
stayi ng on pace of what's going on here.

CHAI RPERSON GRI FFI S: Ckay. I think we -- all
right. M. Chagnon, do you understand what the answer was?
Because you did rephrase it a little bit difficulty.

MR CHAGNON: Al | want to establish is that post-
1958 construction is not subject to any grandfathering of parking

spaces. So, that if a structure is erected after 1958, | believe
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it's May 1958, it receives no benefit for grandfathered parking
spaces. That's what |'d like M. Bello to answer yes or no.

MR ABDULLAH  You can't answer that. W'IlIl take
that as a question --

CHAI RPERSON GRI FFI S: Yes.

MR ABDULLAH -- as to whether or not there's
grandfathering for construction after May 12th, 1958.

CHAI RPERSON GRI FFI'S:  Correct.

MR BELLO  None.

CHAl RPERSON GRIFFI'S:  Correct. Thank you.

MR CHAGNON Now, M. Bello, in your research to

determ ne what constitutes being elderly, how is it that you

arrived at that sonehow these folks are -- oh, I'msorry. Do you
consider any of these -- the participants within this facility
el derly?

MR BELLO In the context of the definition of the
elderly in the English dictionary, yes.

MR CHAGNON: Now, would you say that soneone 22
years old is elderly?

MR BELLO If a 22-year-old exhibits those
qualities that may make it difficult for an elderly to carry on
their daily living activities, yes.

MR CHAGNON: Are you famliar with the Medicare
rul es? You had nentioned them that you accommodated the

applicant by changing the C of O to accommodate Medicare rules.
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Are you fanmiliar with then?

MR BELLO | don't believe that that was ny
testinony. | believe ny testinmony spoke to the need for specific
| anguage in order for the applicant to be able to get funding
either by Medicaid or Medicare. | don't know which one and that
| anguage was enployed as a courtesy, but that the review of the
application and the categorization of the use was strictly to do
with the definition of child and el derly devel opnent center.

MR ABDULLAH Insofar as there may be thousands of
Medicaid rules, 1'd like the specific rule or the subset of rules
if he's going to answer a question his famliarity with Medicaid
rul es.

CHAl RPERSON GRI FFI S Yes.

MR ABDULLAH 1'd like to know what rul es and what
they concern before he has to answer a question of that scope.

MR CHAGNON If M. Abdullah reviewed the rule
that indicates that anyone who is elderly requires a waiver to
participate in this applicant's prograns.

CHAIRPERSON GRIFFIS:  |I'msorry. Go ahead.

MR BELLO | amnot faniliar with Medicaid rules
nor am| aware of that specific rule.

CHAI RPERSON CGRIFFI'S:  For ny clarification, are you
-- | didn't hear himtestify to that. Did you hear himtestify
to that, M. Chagnon?

MR  CHAGNON: He nentioned that he altered the
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Certificate of CQccupancy at the request of the application
because they had to conformw th sone Medicare of Medicaid rules

CHAI RPERSON GRI FFI S: Ckay. My -- the operative
word that | heard him say was as a courtesy he added |anguage.
I's that correct?

Wiy don't you just state exactly again just for
reiterati on what that was?

MR BELLO Yes, ny -- ny understanding for the
applicant was that there was specific |anguage that needed to be
reflected on the Certificate of Qccupancy in order to either get
funding or qualify for funding.

CHAI RPERSON GRIFFI'S; kay. And what was that?

MR BELLO And that |anguage was day treatnent
program because the --

CHAl RPERSON GRI FFI'S:  Day treatnent.

MR BELLG Yes, because this program was geared
towards treating the handi capped.

MR CHAGNON  So, M. Bello, would you -- did you
i nvestigate why Medicare needed day treatnent program as opposed
to a child or elderly devel opnent center?

MR BELLO No, sir.

MR CHAGNON: So, if Medicare has a requirenent
that soneone who is elderly requires a waiver to be in this
program would that change your opinion as to whether they are an

el derly devel opnent center or not?
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MR ABDULLAH  (bjection. It's a hypothetical. |If
they have a requirenent. Wl l, do they have a requirenent and
then we'd have to first established that and then we'd have to
have a -- a question that ny w tness could answer.

CHAI RPERSON GRIFFI'S: | think the question -- well,
I would agree with the objection. But, | think what you're
trying to -- I'mnot sure where you're going with it, but what is
seemingly comng across is you're asking M. Bello how he
interpreted zoning through the Mdicaid regulations and | think
it's very clear what he just indicated that through discussions
with the applicant out of a courtesy there was |anguage added to
a Cof O That -- | have not heard any sort of testinobny going
to how it affected the zoning and you nay be wanting to go in
that direction. | don't know

MR CHAGNON:  That is precisely where | wanted to
go.

CHAI RPERSON GRI FFI'S:  Ckay. Wll, it's got to cone
fromthe zoning end then not fromthe Medicaid end or Medicare or
what ever we're tal ki ng about.

MR CHAGNON: M. Bello, you' ve identified again
your feeling is that the elderly do not drive.

MR BELLO Vell, | believe that ny testinony is
that if the Zoning Conmmssion acted to include the elderly
devel opnent center as being simlar to a child devel opnent center

for purposes of determning parking assessnent that that nmay
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speak to the ability of the elderly to drive or that they do
drive.

MR CHAGNON: And is it customary for the elderly
to cone to elderly centers in |arge buses, in caravans?

MR ABDULLAH Coj ecti on. W don't have a
foundation as to whether or not he knows what the elderly
customary do. I think that's too vague and is far to anbi guous
for himto give a conpetent answer to.

MR CHAGNON: | suggest it is that or M. Bello's
own presentation when the zoning had nmade its parking assessment
that this is where they're talking about elderly have inpact on
parki ng because children and elderly segnments of the popul ation
typically do not drive.

Am | reading that incorrectly, M. Bello?

MR BELLO Well, again, ny testinmony --

MR ABDULLAH  Answer his question.

MR BELLO  Yes.

MR ABDULLAH Is he reading it --

MR BELLO Whether he's reading it correctly?
Wll, he's reading it correctly.

CHAl RPERSON GRI FFI'S: Thank you.

MEMBER  PARSONS: M.  Chagnon, I  think the
difficulty in answering that question is you went on to say does
that nean they cone in buses.

MR CHAGNON: |'msorry.
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CHAI RPERSON GRI FFI'S: R ght.

MEMBER PARSONS: That's where you went over the
edge on that one.

MR CHAGNON: I'Il try again.

MEMBER PARSONS: They could be dropped off by
fam |y menbers or whatever.

MR CHAGNON: M. Bello, in deternining or coning
to the determnation that you nade that it is your opinion that
this is an elderly devel opnent center, is it typical for elderly
devel opment centers to have a fleet of buses bringing severely
handi capped people to that site?

MR BELLO | guess ny comment to that would be
that obviously the Zoning Commission felt that whatever was
typical to the operations of a child devel opnent center will be
typical to an elderly developnent center in terns of traffic
generation and -- and the inpact of -- of parking or non-parking
on such uses in the nei ghborhoods in which they're invol ved

MR CHAGNON.  Again, |I'm-- when | ask a question
if I can get a direct answer, it would --

CHAI RPERSON GRI FFI S: Vell, let's be careful of
that because | think that was fairly direct in ternms of him-- he
was -- he's going to what the Zoning Conmi ssion which wites the
regul ations and | ooking at that and he was indicating and | think
his answer was fairly clear to nme on this one that in terms of

the -- in terms of the generalized behavior of a child
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devel opnent and an elderly, they are fairly simlar. Simlar
enough that you would join those two words in the definition of
the devel opment center and so, one would then extrapolate and |
think M. Bello is stating by the nmere fact that as elderly as is
children they may well be dropped off in the sane fashion or
manner. | think that goes to the driving.

MR CHAGNON  Ckay. M. Bello, you nentioned that

you | ooked up in Webster's Dictionary the definition of elderly.

Coul d you share with us what it is that it said?

MR BELLO | think as is custonary, | can provide
the Board with a copy of the abridged English dictionary that we
refer to -- that the zoning regulations require that we refer to.
Qoviously, can't cone up with it within the says of ny head
ri ght here.

CHAI RPERSON  (RI FFI S: G eat . And you do say
customary which is the actual copy, the definition as printed,
but I would love to change custom and that would be this. That
when and if we ever have another appeal which | doubt we wll,
we'll probably never see you again, if would be very hel pful as
you well know to just bring the copy with you and if it isn't
needed then it stays in your pocket. If it is, we can produce it
i medi ately. Because we can save a lot of tine in assessing that
and going over it right now

But, without that -- | think we will obviously | ook

for that submtted in.
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MR CHAGNON | think you'll find that the ANC did

submt copies of the Wbster's Dictionary definition of elderly

and m ddl e aged.

CHAl RPERSON (Rl FFI S: Yes, and | have -- and |
think the Board has reviewed that and we've done this before and
| don't get into this because now we'll be in the senmantics of
what version, whose version, what year and the Wbster's that
sits down in the Zoning Admnistrators has been established by
this Board as the official one. So, without, you know, it I|ends
itself to some problens until we have everybody's definition
thrown in.

MR CHAGNON:  Then could | ask that the record be
held open for M. Bello to photocopy what is the definition of
elderly, mddl e aged, and a child?

CHAI RPERSON GRIFFI'S: | think --

MEMBER PARSONS: | don't see the relevance to this.
| really don't.

CHAl RPERSON GRIFFI'S:  The child is defined in a --

MEMBER PARSONS: There's no definition. There's no
need for a definition. | nmean as has been pointed out already,
the Zoning Conmission had a definition of child and when they
adopt ed these new regul ations, they abandoned that. So, why then
in the context of the simlar uses that he's already testified,
why are you going -- continuing to go to the definition of

elderly? Help me with this.
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MR CHAGNON:  Well, | guess the difficulty |I have
is that he's associating apples and oranges. There's clearly
what is a day treatment program This is what was applied for
six years ago. This was what was applied for a year ago and this
is what was approved on the last application in August is a day

treat nent program

This is what they' re doing. This is their
functi on. There is no indications that they have any services
what soever to the elderly and if that were the case, | would

suggest that the counsel would not have used the term elderly.
That there is specific process in which they go through and when
you're trying to relieve sites of having problens in citing an
el derly devel opnent center, the assunption is that you are
pl acing an el derly devel opnent center in ny view

When the Zoni ng Admi nistrator takes that and twi sts
it around to neet whatever need it is that they want, where are

you going to stop? Medical clinics? They service people that

are ill and infirned. Doctors service people that are infirmed
with problens with their eyes. | mean where woul d you stop?
When it says elderly developnent center, it's

setting up a set of people that you're specifically targeting to
provi de sone benefit to so that operators can fill a void within
the commnity and ny view is that is what the intention of the
counsel was to nake it so that people can go in and service the

elderly. Not just service.
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They could have added the word handi capped. | f
you' re severely handi capped, they could have added that word.
They didn't. They chose not to and what M. Bello is proceeding
to do is to add that for hinself and ny view is that that is a
perversion of the =zoning regulations and that it 1is the
| egislature that needs to do that not M. Bello.

MR ABDULLAH If we could speak to just the point
that's before the Board right now, the application that went to
the Court of Appeals, there was a -- there was an anal ogy of that
day treatnent program to a general office and that was not
objected to by M. Chagnon then. There is --

MR CHAGNON: That's just incorrect. That was what
the appeal was about in its entirety that there was a change in
use from a general office use to the day treatnment use as a
separate and distinct use.

This Board decided that the day treatnent was a
separate and distinct use froma general office use

MR BELLO Indeed. Exanples that are being thrown
about for exanple like a dentist or an eye doctor, they cannot be
anal ogi zed to other uses because they fit --

CHAI RPERSON GRI FFI'S:  They're defined uses.

MR BELLO Yes, so what --

CHAl RPERSON GRI FFI'S: R ght.

MR BELLO | nmean if we had a regulation where

every use was defined, we would have 50 volunes. So, clearly,
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mean there is a catchall of defined uses, but well, | think that
we need to kind of just get to the facts. What were the facts
that came here and then perhaps we can keep the opinions for the
cl osi ng argunents.

CHAI RPERSON GRIFFIS: Right. GCkay. | don't think
we've gone well beyond in terns of sharing opinions, but | think
we have exhausted and | think, M. Chagnon, the issue that you're
bringing up in cross is clear to the Board and that is the --
that is the difficulty with establishing this as elderly as you
are putting it.

MR CHAGNON. Ckay. M. Bello, you indicated that
you are in charge of enforcenent and at a neeting, you were aware
that this gentleman or the operator has 11 enpl oyees and yet the
C of Oonly provided for seven.

MR ABDULLAH: oj ecti on. I don't know that that
was established that there was 11 enpl oyees and two, | don't know
that that's relevant as to whether or not there's adequate
parking here for this C of O

CHAI RPERSON GRIFFIS:  Well, 1 don't think it goes
to parking. | think it goes to enployees and the validity one of
the issuance of the C of O and as he's brought up which is kind
of beyond us, but the enforcenent of it.

I'm going to allow the question to be answered.
The 11 actually is introduced by your own subm ssion and the C of

O does clearly state seven. I have no problem hearing the
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expl anation of that.

MR ABDULLAH I think the function of the
enforcement arm of the Zoning Departnment is that we recognize
that operators fromtime to tine will always exceed the scope of
their Certificate of Qccupancy. To that extent since the
i ssuance of this Certificate of Cccupancy which is the subject of
this appeal, the zoning inspector has, in fact, witten two
citations.

CHAl RPERSON GRI FFI 'S Ckay.

MR CHAGNON.  And what were those citations witten
for, M. Bello?

MR BELLO Exceeding the scope of a Certificate of
Cccupancy.

CHAI RPERSON GRI FFI'S: And - -

MR CHAGNON As far as enployees or nunber of
peopl e within the building or not having parking?

MR BELLO The scope of -- exceeding the scope
exceeds basically the -capacity or specific |anguage of the
Certificate of Cccupancy issued to an operation.

MR CHAGNON: But, you have insinuated if not
directly that one was parking. As you indicated, you said that
there was a barrier to the -- at the curb cut. So, it's correct
in this Board assumng that one of the violations was issued for
par ki ng?

MR ABDULLAH: Wll, if can answer that, we'd
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prefer a direct answer. | don't think he said that there was a
violation cited. I think he testified that the parking was in
progress, that there was a building permt --

CHAl RPERSON (R FFI'S: R ght.

MR ABDULLAH -- and that it was in progress. He
never said that there was a violation -- a citation for the
barrier. That was not the testinony that M. Bello gave, but

he's here and perhaps if he knows, he can answer that question.
But, the best evidence of a citation would be the citation
itself.

CHAl RPERSON GRI FFI'S:  Correct.

MR ABDULLAH. And we feel that that is the -- the
qguestion is we should have the citation.

CHAI RPERSON (RI FFI S: But, he's just -- he's just
testified that there are two citations for nonconpliance with the
Cof O

MR ABDULLAH Ri ght. As to what the citations
say, the best evidence would be the citation thenselves.

CHAl RPERSON GRIFFI'S: It nakes no difference to ne.

I'mtrying to get to the substance of it. If we know directly
that it --

MR ABDULLAH: Let's see if we can get an answer
t hen.

CHAI RPERSON GRI FFI'S: R ght.

MR BELLQO | believe it has to do with the nunber
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of staff and the nunber of participants in the program

CHAI RPERSON GRIFFI'S: | see. Ckay.

MR CHAGNON M. Chair, 1'd ask that those
citations --

CHAI RPERSON GRI FFI S: Yes.

MR CHAGNON: -- becone part of the record.

CHAI RPERSON  GRI FFI S: Yes, I think that's
appropri ate.

MR ABDULLAH.  Just for clarification, is that an
order to M. Bello to produce or are they public record? The
citations.

MR BELLO I'Il check with General Counsel

CHAI RPERSON GRI FFI S: Ckay. Cay. M. Chagnon
did you have further cross?

MR CHAGNON: Well, |I'm debating.

M. Bello, getting back to your decision as to how
this becamre a like use as an elderly devel opnent center, what
ot her uses might it have been?

MR BELLO W absent the -- this specific category
of use, | probably woul d have deermed it a counseling office.

CHAl RPERSON GRIFFI'S: Wiich is a defined use?

MR BELLO No different froma general office

MR CHAGNON: So, exclusive of an elderly
devel opnent center, the next best definition would be a

counsel i ng?
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MR ABDULLAH | would object. | think one answer

CHAl RPERSON GRIFFI'S:  Let's a hear a different -
MR ABDULLAH: One question per answer's enough.

CHAI RPERSON GRI FFI'S:  Thank you.

MR CHAGNON: M. Bello, doesn't this involve

training for day-to-day affairs for nentally retarded peopl e?

MR BELLO Yes, sir, it does.

MR CHAGNON: And is there a definition of a school

for training in the Zoni ng Regul ations?
MR BELLO A school for training?
MR CHAGNON: Training school or --
MR BELLG  Well, | think I've testified as to

category that | applied and in looking at that definition,

t he

it

continues to say that a child/elderly devel opment center includes

the foregoing accessory uses, counseling, education, traini
and health and social services of the parents or princi

guardi ans of the children attending the -- so, clearly, there

ng,
pal

are

incidental functions of this type of use that nust be expected.

So, | don't think the training -- the training that's provided
the handicapped for notor skills purposes will constitute a
school as -- a --you know, an education school .

CHAl RPERSON GRIFFI'S:  Okay. And | think that goes

to your reasoning in picking that which | think we're clear.

think, MR Chagnon, you had actually a specific question.
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there a defined training school in the regul ati ons?

MR CHAGNON: R ght.

CHAI RPERSON (RI FFI S: Do you know? Do you have a
definition? Wy don't we cut to the chase? You can ask M.
Bello if he's famliar with the definition as you read it.

MR CHAGNON  Ckay.

CHAI RPERSON (RI FFI S: Actually, | don't care who
finds it first as long as we find it. So, if anyone's got their
finger on it.

MR CHAGNON: Under schools, there's a definition
of child devel opnent center. Now, mne doesn't include the child
and el derly devel opnent center, but it's sane --

CHAl RPERSON R FFI S: And where are you
ref erenci ng?

MR ABDULLAH: Yes, could we get the citation

pl ease?

CHAI RPERSON CGRI FFI' S: Yes.

MR CHAGNON I"'m at page -- |'m sorry. Section
2101 --

CHAI RPERSON  GRI FFI S: So, you're going to be

| ooking at parking if I'mcorrect here. Gay. 2101 and then 21-
what ?
MR ABDULLAH  Well, we would object. W'd like to

see that -- the definition fromthat category fromthe definition
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CHAI RPERSON CGRI FFI S: I want to get where he's
| ooking at first because we're not --

MR CHAGNON: Vll, there's a second that says
college or other institution of higher |earning, business, trade
or other school and accessory use located on a canpus and then
it's got wunder 4, C5, and all other districts with the
definition of the nunber of parking spaces that should be
recorded for those type of uses.

CHAI RPERSON GRI FFI S: Ckay. Let ne just follow
where you're directing us. W're in 2101. Under uses, you're
under school s.

MR CHAGNON:  Yes.

CHAI RPERSON GRI FFI S: Then there are a subheadi ng
under schools. You're going down.

MR CHAGNON: Going past child devel opment center.

CHAI RPERSON  GRI FFI S: Ri ght. To the colleges,
institutions, higher |earning, businesses, trade or other schoo
accessory uses.

MR CHAGNON  Right.

CHAI RPERSON GRIFFIS: La, la, la. This doesn't get
us a definition though.

MR CHAGNON:  Ckay.

CHAl RPERSON GRI FFI S: Hurry up. Vell -- let ne
while he's looking at that, M. Bello, let ne just for the

record' s sake, ny assunption is that you would not in |ooking at
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defining a use go to Section 2101 first, but rather, you would
define the use through the regulations and then turn to 2101 to
find the pertinent parts and requirenents for that use.

MR BELLO That is correct.

CHAI RPERSON GRI FFI'S: Ckay. But, it's logical that
one would go if they saw it here, look back to see if there was a
defined use.

MR BELLO  Yes.

CHAI RPERSON GRIFFIS:  And that's where I'mjust --
is where | thought you were going, M. Chagnon, and | was just
trying to help get us there. | don't --

MR CHAGNON: M. Bello, based on your definition -

MR ABDULLAH I'mat a loss. Were are we with
this definition?

MR CHAGNON: | was noving on. | couldn't find --

CHAI RPERSON GRI FFI S: Ckay. That's fine. W're
noving on fromthere. Good.

MR CHAGNON In looking a substances abuser's
facility for day treatnent, would that be accorded the sane
category as an el derly devel opnent center?

MR ABDULLAH: oj ect i on. That's not going to
elicit any facts. That's a hypothetical about sonething that's
not relevant.

MR CHAGNON:.  Well, I'd like to point out that M.
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Parsons was tal king about, you know, the link between elderly and
it not being elderly, but actually being associated with and
throughout the city, we have a nunber of facilities for people
that are suffering from drug and al coholism They by definition
if they're in recovery do have special treatnent under the |aw
and so, |'m trying to find out if M. Bello would Iikew se
categorized all of those as elderly devel opment centers.

MR ABDULLAH | renew ny objection for the sane
basi s.

MR CHAGNON: This is a slippery slope and it's one

that the city should not entertain.

CHAI RPERSON  GRI FFI S; | understand what you're
trying to do. | don't disagree, M. Chagnon, but where you're
going with that | just think you need to rephrase the question

that ties into the analysis of how the use was chosen for this C
of Q Because | think if I'mcorrect in your rebuttal, you are
trying to refute or bring light to this Board that there was an
error made in classifying the use there to the C of QO

Now, a pertinent issue for you is that |[arger
picture of the city and whether this -- we're not there.

MR CHAGNON  Ckay.

CHAI RPERSON CRI FFI S: But, if that goes to the
substance of how the analysis of the like use is in error, that's
very hel pful .

MR CHAGNON: Ckay. M. Bello, there are a nunber
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of facilities that deal with protected class people within this
city and if all of them are going to fall wunder an elderly

devel opment center, does that present or is that the process upon

-- I"'msorry. 1'mgetting off track here.

CHAI RPERSON GRI FFI S: It nay be helpful -- let ne
just say. It may be helpful if you -- the questions should start
with the C of O rather than large going to small. Small to
| ar ge.

MR CHAGNON:. M. Bello, the C of O you issued is
for an elderly devel opnent center. By looking at the zoning
regul ations, would other areas present the same set of
circunstances that could likewise be brought in as an elderly
devel opnent center such as a day treatnment program for substance
abusers, a day treatnent programfor al coholics?

MR ABDULLAH: oj ect . I think that there are a
nunber of factors that would be considered in each application
and the age. There are just a nunber -- he --

CHAI RPERSON GRI FFI S: Ckay.

MR ABDULLAH: He can't --

CHAI RPERSON GRIFFI'S: | agree.

MR ABDULLAH -- honestly answer that question.

CHAI RPERSON GRI FFI S: And the issues that -- I'm
not sure |'m making nyself clear. M. Chagnon, you are asking

M. Bello to give an interpretation of hypothetical uses wthin

this structure. What we're looking at is this structure.
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Perhaps a very preval ent question would be trying to -- hum

| think what you're trying to do is poke holes in
the fact that this current use which is there falls under the
elderly. Not other uses could fall into other classifications of
t he zoni ng.

MR CHAGNON: M. Bello, I'm going to try and
finish this up. In reviewing this application, it is ny
under standi ng that age has nothing to do with the process. I's
that correct?

MR BELLO Vll, | believe that |'ve testified
that in making a judgnment call in the course of what | do, that
there are a nunber of factors that one would have to | ook at.

Clearly, here in looking at the definition of
elderly and conbining that with the fact that the Zoning
Commi ssion for sone reason refused to define the elderly by age,
that | nade a judgnent call that this was the nost |ike use for
this facility.

MR CHAGNON: M. Chair, ny question was that in

his decision under this case that age was not a factor in his

deci si on.

CHAl RPERSON GRIFFI'S:  That's correct.

MR CHAGNON: So, we can ignore the termelderly in
this situation and it is just a devel opnent center. |Is that what

we' re | ooking at?

MR ABDULLAH: It sounds argunentative to ne. He
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answer ed t he questi on.

CHAI RPERSON GRI FFI S: Yes, if ny understanding of
the two answers that were nade, M. Bello has laid out the fact
that the age specific classification of elderly was actually |eft
out from the Zoning Commission's own order and the definition
itself so that he has no availability to go to age. I's what ny
under st andi ng of what he's saying.

MR CHAGNON. | guess, you know, ny whole point is
then --

CHAI RPERSON CGRI FFI' S: Yes.

MR CHAGNON: -- that if age is irrelevant, why is
the termelderly there?

CHAI RPERSON GRIFFI'S:  Okay. And | think we've -- |
think we've gotten that point.

MEMBER PARSONS: M. Chairman, unfortunately, |
have another commtnent and have to leave, but | will read the
remai nder of the record, the transcript --

CHAI RPERSON GRI FFI S: Ckay.

MEMBER PARSONS: -- after the hearing.

CHAI RPERSON GRI FFI S: Good. Thank you very much,
M. Parson.

Al right. It is 5:15, but we're maki ng headway
here. So, let us continue.

D d you have other questions, M. Chagnon?

MR CHAGNON: No, | think I'Il wap. Now, one
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thing | guess because |I'm an accountant and not a |lawyer, | don't
understand, you know, what is deenmed evidence and what wasn't
deened evi dence when | was speaking earlier and what is testinony
and what qualifies as being entered into the record or |'m not
sure | understood what M. Abdul | ah was sayi ng.

CHAl RPERSON GRI FFI 'S Ckay.

MR CHAGNON: And whether | need to go back and say
everything | said before only say it as an ANC Commi ssi oner.

CHAI RPERSON GRI FFI'S:  Ckay. Interesting point.

MR ABDULLAH  Well, | would object if he -- that
he be the witness as well as the representative for the ANC and
he -- | nean he's put on this case in chief. | think that we're

now in ours. | think we're -- this is not the place or the tine

CHAI RPERSON GRI FFI'S: R ght.

MR ABDULLAH: -- for the question and for us to
entertain that.

CHAl RPERSON GRIFFI'S:  Ckay. Right. And | agree.
That doesn't invalidate the question, M. Chagnon, and | wll
give you great clarity when we get through that case and | think
you wi Il not be disappointed --

MR CHAGNON:  Ckay.

CHAIRPERSON GRIFFIS:  -- in what's in and what is
not .

Ckay. Are you ready to continue?
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MR ABDULLAH  Yes. Thank you. M. Bello, do you
know how many classifications there are with regard to the
par ki ng regul ati ons?

MR BELLO Not specifically.

MR ABDULLAH  Wuld you -- could you estimate the
nunber that exists?

MR BELLO Probably about 15, a little nore.

MR ABDULLAH Are there uses that cone before you
that are not in those classifications?

MR BELLG Yes, sir --

MR ABDULLAH  What has been the practice in your
twel ve years when you have uses that are -- for which people are
seeking Certificates of Cccupancy and you haven't had a specific
cl assification?

MR BELLO Well, the first attenpt will be to find
the nost like use. An inability of which would then lead to the
classification of all other users. So, all other users is really
an absolute | ast resort.

MR ABDULLAH: I"d like to turn your attention to
parking credits. Was there an analysis done of parking credits
at 55117

MR BELLO Yes, sir.

MR ABDULLAH  And what was your determ nation and
what was the process how you arrived at that determ nation?

MR BELLO Well, given the records before nme, the
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determ nation was that the predominate retail establishnment use
probably conbi ned for enough --

MR CHAGNON: | object. There's no evidence in the
record that establishes that there's a predomnant retain use
anywhere. There's been no evidence submtted that there's been a
predom nant retail use of any Kind.

MR ABDULLAH | disagree. There was testinmony to
that affect several tines by M. Bello that, in fact --

CHAI RPERSON GRIFFI'S:  But, | think we're
-- what M. Chagnon is objecting to is that there's been no
substantiation to the testinony. W can hold it as testinony.

['Il, you know -- we w |l under advisenent the objection and | ook

to that. I would give you the opportunity to submt the
predomni nant use as retail. In which case, that could clear it
all up.

MR ABDULLAH | believe -- well, yes, we would be
happy to submt that. | believe it was in the record of 16752,

the past C of Othat were issued on that property.
CHAl RPERSON GRIFFI'S:  Gkay. And --
MR ABDULLAH  But, we will resubnit that.

CHAI RPERSON GRI FFI S: Ri ght. And if that's the

case, we are keeping all -- that very -- this is a stand al one
i ndependent case for us at this point in time unless -- no, |
won't even -- | won't give the opportunity to go back to that,
but -- and | don't think it serves either party to do so.
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So, there should be no assunption that even though
we' ve seen that before that we are seeing it now for this case.

So, there it is. VW will 1look for that
docunentation to comne in.

MR ABDULLAH But, to be clear, we weren't --

CHAI RPERSON CGRI FFI' S: Yes.

MR ABDULLAH  -- asking questions based on a prior
record. W're basing on the testinmony and this is a redirect and
this has already been gone into. This was discussed.

CHAl RPERSON GRI FFI'S: | ndeed. | ndeed.

MR ABDULLAH So, we feel that this is well within
our scope of the question as to what -- | nean parking credits
wer e di scussed.

CHAI RPERSON GRIFFI'S:  Correct.

MR ABDULLAH  They were di scussed by the Board and
by M. Chagnon. W now want to nmake sure the record is clear.

CHAl RPERSON GRI FFI S: Good and let me be clear
because | appreciate M. Chagnon's concern and objection. W are
going to get substantiation of the predomnant retail use as
testified and once we have that, it will give and lend validity

to this Board's deliberation on it.

Wth that --

MR CHAGNON: In the form of Certificate of
Cccupancy?

CHAI RPERSON CGRI FFI S: I'"'m not sure how we wll
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review what the substantiation is that's submtted. | nean if it
-- well, so, to that, we will look for the -- and | wll allow
the redirect to continue because that is part of the testinony
and it was be appropriate at this tine.

So, pl ease.

MR ABDULLAH To restate -- could we have that
question read back?

V5. BAI LEY: He's not able to read that back to
you. It's just being recorded.

MR ABDULLAH: Ch. Thank you. Then what | was
asking -- it was a two-part question. One, did you meke an
assessnent of credits?

MR BELLO Yes, sir, based on the record of use
and the square footage devoted to the use.

MR ABDULLAH: What did you determne were the
credits that this site would be entitled to?

MR BELLO Three parking spaces.

MR ABDULLAH: Based on that assessnment, was your
determnation that there was no need to provide any further
par ki ng?

MR BELLO That is correct.

MR ABDULLAH  Okay. Now, |'d like to ask you how
did you cone to the determination that this site was entitled to
three parking spaces as a credit?

MR BELLO Well, given the square footage devoted,
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there's gain of about 7,600 square feet. A retail service
establishnent would earn enough credits to nullify the three
required for the current use.

MR CHAGNON: M. Chair, |1'd ask that whatever it
is that M. Bello is referring to in the conputation of these
credits, that a fornula conputation be provided to the Board.

CHAl RPERSON CRIFFI'S:  Ckay. Before | answer, give
me one minute. Gkay. The request is to get clarification on how
that analysis was done. I think -- | think that not
i nappropri ate. | want to be efficient in how we'd actually get
that and | think actually what it mght well be is as sinple as
just stating -- well, go ahead. | think you nmay be able to do
that right now without sonme sort of matrix or go ahead.

MR BELLO In looking at the parking schedule for
7,600 square feet of retail establishment in the G2 zone, well,
you're required to have one parking space | believe for one --
one parking space for every 600 square feet in excess of 3,000.
I think you earn three parking spaces. |'mnot a math whiz, but
I think you do get three spaces there.

CHAI RPERSON GRI FFI S: Ckay. So -- and obviously,
it's based on the cal culations that you use.

MR CHAGNON. M. Chair.

CHAl RPERSON (RI FFI'S:  Yes.

MR CHAGNON: I have great difficulty with this

because what we're talking about are specific sites that were
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conbi ned. They were conbined after M. Bello approved that
conbination or what is called a subdivision. Even though it's
two lots being conmbined into one, they call it a subdivision.

M. Bello was the one that approved the subdivision.

Prior to the subdivision, we were talking about two
buildings -- actually three buildings on two lots and M. Bello
is now talking about 7,600 generalized retail. [''m not sure
exactly how he put it, but there were prior existing C of QO
Specifically for 5511 14th Street was for 2,800 square feet. The
war ehouse in between never had a C of O for any use.

CHAI RPERSON GRIFFI'S:  Ckay. And so your objection

is?

MR ABDULLAH: There is no objection. That's a
st at emrent .

CHAI RPERSON GRI FFI'S:  Correct.

MR ABDULLAH I think it has a Ilot of
m si nformati on. Insofar as the statement that the deternination
was rmade prior to the consolidation, |I don't think that there's
any testimony for that. If there's an objection, it should be
not a speaki ng objection. It should be an objection to how the

question is wong or if the answer's wong, there should be a
notion to strike the answer.

This testinony that M. Chagnon --

CHAl RPERSON GRI FFI'S: Yes.

MR ABDULLAH: -- is attenpting to give has no
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basis in the record because it hasn't been testified to
previously by any other party.

MR CHAGNON: Wwell, then --

CHAl RPERSON GRIFFI'S:  Yes, and | don't want to beat
him up over semantics as he's not an attorney, but | understand
your point and obviously, we're not getting testinony at this
poi nt .

What you are objecting to is conceivably the square
f oot age. It would be an incorrect way to be calculating for
this. W have heard all that believe me and it is part of your
witten piece, too. So, do not feel that you need to interject
it, but also don't feel stifled in terns of the opportunity to
rai se objections if you feel that there's sonething.

MR CHAGNON. Well, and that's why I'd like to see
this in awitten format.

CHAl RPERSON GRIFFI'S:  Right .

MR CHAGNON: Because then | have the opportunity
to at least say ladies and gentlemen on the Board, there's a
probl em here and I think you need to address this, this, and this
and that M. Bello has erred for this reason, this reason, and
this reason.

CHAlI RPERSON GRI FFI S: | see. Ckay. W'l take
that under advi senent.

You want to continue with your direct?

MR ABDULLAH W have no further.
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CHAI RPERSON GRI FFI S: Ckay. If 1I'm not m staken,
what we have is rebuttal and closing statenents at this point
Not seeing mkes go on telling ne | amincorrect, | would assune
| amcorrect.

| would with your indulgence take ten mnutes just
to refresh. Also to give you sone tine, M. Chagnon, to organize
and let's reconvene and finish this off.

(Whereupon, at 5:30 p.m a recess until 5:46 p.m)

CHAI RPERSON GRI FFI S: And | had stated, but | do
want to just give a brief nmonment to the Board for any questions
that they mght have actually of M. Bello and | am going to
review ny notes al so.

Ckay. I's anything coming -- M. Renshaw, did you
have sornet hi ng?

VI CE CHAI RPERSON RENSHAW Yes, just one. Vel |
one question right at this point. You had said earlier that the
use of the day treatment had to -- was because the applicant
needed | anguage to qualify for Medicaid and it was a courtesy to
the applicant and I wanted to know -- but, you' ve said you judged
it as a child/elderly devel opnent center. But, | wanted to know
did the applicant when it came to you and said oh, we have to
have this | anguage, did it provide anything in witing?

MR BELLO  No, mm'am

VI CE CHAI RPERSON RENSHAW  No evi dence? Just the

request? Verbal request?
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MR BELLO That's correct.

VI CE CHAl RPERSON RENSHAW  Ckay.

CHAI RPERSON R FFI S: Anything else at this tineg,
Ms. Renshaw?

VI CE CHAl RPERSON RENSHAW  No.

CHAI RPERSON GRI FFI S: Ckay. M. Bello, there was
sone question and your testinmony spoke to the chronology of the
i ssuance of the Certificate of Cccupancy and then the building
permt. A couple of questions.

First, there's more than one permt attended to
this site. 1s that correct or is there just one building permt?

MR BELLO There are two building pernits
actually. A building permt that preceded the establishnent of a
use at all.

CHAI RPERSON GRI FFI'S: R ght.

MR BELLO Ckay. And the building permt to
establish the three parking spaces in --

CHAI RPERSON GRIFFIS:  kay. And that's clear.

Now, the first building -- well, do you know
specifically the dates or can you give nme the chronol ogy then of
the second pernit issuance and the issuance of the Certificate of
Cccupancy?

MR BELLO The -- again, the building -- the
original building permt preceded any Certificate of OCccupancy

appl i cation. Goviously, that permt is what culmnated in the
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issuance of the first Certificate of GOCccupancy and then the
subsequent Certificate of COccupancy after that was to deal with
the issue of the confusion that the |anguage of the Certificate
of Qccupancy created in ternms of what specific category of use
was applied in this instance and then the course of that is when
a building pernit was issued to establish those three parking
spaces anyway.

But, the initial Certificate of COccupancy obviously
was issued based on -- and | believe this is the Certificate of
Qccupancy which is the point of contention here. Was based on
the assessnent of parking credits.

So, the parking spaces would only be provided in
lieu of again rectifying or obtaining another Certificate of
Qccupancy permt that the applicant has not come forward to
consunmat e

CHAl RPERSON GRIFFI'S: Ckay. So, when you speak of
two Certificates of COccupancy, there's actually only one in
effect now and there's the potential for another or are there two

that you're actually specifically speaking of?

MR BELLO Well, | believe there are
two --

CHAl RPERSON GRI FFI' S Yes.

MR BELLO -- that have been issued. One which is
the original date -- there's a subsequent one which is the

subj ect of this appeal.
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CHAI RPERSON GRI FFI'S:  Ckay.

MR BELLO That being the one that we couldn't
find the application for.

CHAI RPERSON  GRI FFI S: Ri ght . Okay. Now, the
chronology then there was -- the current C of O that we don't
have the physical application for --

MR BELLO  Yes.

CHAI RPERSON (RI FFI S: -- the chronology of the
permt for the parking and that C of QO were
they --

MR BELLO The building permt for the parking was
i ssued after the issuance of this current C of O

CHAI RPERSON GRIFFI'S:  Ckay. And then the conbi ned
ot application preceded both of those, the pernit and the
Certificate of Cccupancy?

MR BELLO That's correct.

CHAI RPERSON GRIFFI'S:  Ckay. And the structures on
the conbined | ot, how many are there?

MR BELLO | believe there were three structures,
but even prior to this application, there have been commrunication
established between those building. For all intents and
pur poses, they were functioning as one building sitting on three
| ots.

Again, the issue of confusion about enuneration of

the nunber of lots on the Certificate of GCccupancy is what
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precipitated the desire to conbine them and just take care of
that problemonce and for all.

CHAI RPERSON GRIFFI'S:  Ckay. And the inportance of
that point of communication between the buildings actually neans
that under the one lot -- and I'm just rephrasing | think what
you' ve said, under the one lot, there is currently one building
by definition.

MR BELLO That's correct. Even though
that was established even prior to the consolidation by the
renoval of the division walls between these three buildings which
precedes this current operating.

CHAl RPERSON GRIFFI'S: Ckay. Good. Anything el se,
Board Menbers? Ckay.

Thank you, M. Bello.

Let us then go to, M. Chagnon, if you're prepared
have rebuttal and cl osing statenent.

MR CHAGNON:  Ckay.

CHAl RPERSON CGRI FFI S: If you wouldn't mind, just
turning on your m ke and you can nove it towards you.

MR CHAGNON M. Bello has indicated that there
were three buildings on three |ot. That's not accurate. There
were three buildings on two lots and if we had the actual
application for the Certificate of Cccupancy, nmaybe sonme of this
would be cleared up and once again, it shows the prejudicial

nature of having an appeal when the docunents upon which the
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Certificate of Cccupancy was issued nmakes it very difficult to
proceed and M. Bello has the advantage of having seen it and is
testifying to it and no one el se has that opportunity.

So, once again, | renew ny request that the
Certificate of Qccupancy be dismssed and that the applicant be
required to file a new Certificate of Cccupancy.

In the C of O application that was available
before, M. Bello never viewed it as a change of use. He never
previously looked at the prior Board of Zoning Adjustment O der
prior to issuing the Certificate of Cccupancy. These things are
critical.

M. Bello noved fromC of OAto Cof OB and only
M. Bello has seen application for C of OB. So, none of us here
know that it's 7,600 square feet or what was said on that
appl i cati on. W do know that the Certificate of Qccupancy was,
in fact, issued.

The ANC had no opportunity to reviewit, but had an
absolute obligation to tinely file the appeal which we did. CQur
hands are now tied and | woul d suggest that where there needs to
be resolution of a conflict that it be resolved in the ANCs
favor. That M. Bello and the District of Colunbia sonewhere have
dropped the ball here and the ANC should not be penalized for the
failures of the District of Col unbia.

So, |I'm requesting that admnistratively where

there's any issue of potential prejudice that it be resolved
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against the District of Col unbia.

The C of Othat | would |ikew se request that we've
dealt with case 16066 where there are findings of fact and
conclusions of law by the BZA that established a precedent as to
the use of this site.

W previously discussed briefly incorporating that
record into this record and |'m not sure at this point how to go
about doing that and whether it's the entire record or excepts
from that record or what it is that | need to be able to do to
bring to the Board s attention that this issues in some cases
have been asked and answered and conpletely overlooked by M.
Bel | o.

So, | woul d suggest that we need to be able to | ook
at this cases not as separate and distinct independent cases
because there's |inkage between each case. These cases are not
det ached. They fl ow t hrough.

The prior Cof Othat M. Bello issued there were a
nunber of problens and irregularities with that C of QO Those
i ssues haven't conme to light because that C of O was nooted by
M. Bello's own actions and again, M. Bello's own actions and
the actions of his office has caused one Certificate of Qccupancy
to not be available at this point.

So, again, part of the prejudices that are applying
here shoul d be resol ved against the District of Col unbia.

The applicant clearly could -- | don't know of
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anybody that doesn't keep a copy of anything that's filed wth
the District of Colunbia. I find it disingenuous that an
appl i cant would not keep a copy and not even have a stanped copy.
From personal interaction with the city, if | send sonmething in,
they turn around. They do a round trip with the stanped copy
back. Now, maybe that's the exception versus the norm but |
can't inagine anyone in business today dealing with the D strict
of Colunbia that would not naintain a copy of the original C of O
application in their files. | find it difficult to believe that
that's the case.

Whet her M. Bello investigated conpletely or not, |
can't say. He says he did. He did due diligence. I have to
accept that at face value, but | do strongly find it highly
unlikely that someone would not naintain a copy of their
Certificate of Gccupancy application

As to the parking requirenents, M. Bello has
testified that there is some sort of generalization of 7,600
square feet and | suggest to you that that is not the case. That
there was a valid C of O for 5511 14th Street and it had 2,800
square feet. They were allotted one space. | suggest that there
was a warehouse built where there once was a retail garage that
ceased to exist. The warehouse never had a Certificate of
Cccupancy, never had an application for a Certificate of
Cccupancy.

Wiere the garage was was converted into an office
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use. That office use | don't specifically recall at this nonment
what the C of Owas, but it was an office use. That was under --
it was 1,500 square feet and entitled to no parking spaces even
consistent with M. Bello's own discussion of it that if it was
an office, it would not be grandfathered for parking.

Accordingly, the new construction built after My
1958 and | believe there are dates in case 16066 that put that
construction at 1988. That was the warehouse construction that
was commonly known as 5509 14th Street, N.W That structure was
built and is new on the D.C. governnent's tax records on the
assessor's office which were a part of case 16066 which | suggest
that all of those plats or the D strict of Colunbia's own
internal records from the assessor's office that identify these
structures and when they were built and the additions and so on
because part of this case.

That would then | think rebut M. Bello's assertion
that they were entitled to any parking spaces at all or that
three spaces clearly were not entitled to and it would by ny
cal cul ati on one woul d be the appropriate.

M. Bello, if you don't mind, sir.

Again, the parking requirenents going to M.
Bello's calculation, he's talking about 7,600 and three spaces
bei ng avail abl e.

M. Bello issued the first Certificate of

Cccupancy, this would be case 16752, w thout any application or
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permt for parking spaces to be available with no parking of any
kind, with substantially nore nunbers. Those nunbers we know

because they were on the C of O application with substantially

nore enpl oyees.
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(6:00 p.m)

e of Cccupancy on

the spot wth no parking. The only explanation M. Bello

provides is that he was doing an accommobdati on

to the applicant

so that they could clear up sonme Medicaid issue. Yet, when the

new Certificate of GCccupancy is issued, it's

i ssued for seven

enpl oyees and 30 and | believe you'll find the old Certificate of

Qccupancy provided | think for 70 or 72 students, a significant

di fference and hardl y an acconmodat e.

M . Bello's

representations smack of self-serving and disingenuous. I

suggest that --

MR ABDULLAH: I'"'m going object. This is suppose
to be rebuttal. None of this is in evidence. |It's not rebuttal.
It's evidence. It's being taken as evidence and this is

i mproper procedure on the part of the appellant.

I've let it go

for awhile but nowit's going into attacks on ny witness that are

i nappropriate and he's citing a great deal evidence. I have no

ability to question the accuracy of what he's sayi ng because none

of it has been put into evidence before just now.
CHAI RPERSON &R FFI S: Ckay.

clarification, M. Chagnon, it did seema littl

The first

e bit as closing

st at enent . I'm not sure if that's your intention. But, why

don't you answer that first?

MR CHAGNON:  Well, | was trying to rebut what M.
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Bel |l 0 was sayi ng.

CHAI RPERSON GRI FFI S: Cay. Ckay. And then |
woul d wuphold the objection and direct you to rebut direct
testinony that M. Bello gave today.

MR CHAGNON.  Ckay.

CHAl RPERSON GRI FFI S: And | would be specific in
terms of your references of past orders were not testified to,
but clearly there was testimony to the analysis and the
devel opnent for the decision for the C of O

MR CHAGNON:  Ckay. Well, part of this comes -- or
a major aspect of this is about parking and the parking and how
M. Bello has calculated these parking spaces that it is a
comercial district and clearly the community wants businesses
there that they can support and so, the parking cal cul ations that
M. Bello presents | don't feel are appropriate. Not only don't
I think he calculated them correctly, | think he cal culated them
to an end.

CHAI RPERSON GRIFFI'S: Ckay. Let me just warn you
that your inpression --

MR CHAGNON:  Ckay.

CHAl RPERSON GRIFFI'S:  -- of why he did something, |
don't question it's value to you and your passion to it.

MR CHAGNON: | understand.

CHAI RPERSON GRI FFI'S:  But, | think what you need to

be doing is actually going to his specific analysis and trying to
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find the wholes that you know are there and saying that.

MR CHAGNON:  Ckay.

CHAl RPERSON (RI FFI'S: So.

MR CHAGNON. Ckay. Cetting back to the issuances
of the Certificates of Cccupancy which M. Bello was tal king was
that there were building permts put in place for parking spaces.
Wl |, there are no parking spaces that exist.

M. Bello's talking about these potential spaces,
but they are not there. There are no parking spaces of any kind

and there was testinony to that that there are no parking spaces.

M. Bello, I"'mnot sure if he ever ultimately said
that there were no parking spaces, but | believe he tacitly
agreed that there were not.

MR ABDULLAH | believe the testinmny was that he
did not know over several questions that were put before him by
you and by the Board.

CHAI RPERSON GRI FFI S: Ckay.

MR CHAGNON Now, as far as the building permts
go, M. Bello was talking about two building pernmts and the
first to be perfectly frank shouldn't have been issued either.
That M. Bello should have been aware that there was a BZA O der
regarding the use of that site. M. Bello issued that permt or
aut hori zed the issuance of that building permt. Again, that was

something that didn't cone to light until people occupied the
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site and they occupied the site and the first appeal was fil ed.

M. Bello was conpletely unaware that there was a
BZA deci sion. He should have been aware. M. Bello, part of his
job is to do this investigation and clearly it was not done.

M. Bello in allowing that application to go
through did entertain an application for a C of O which he
testified that the had |ooked at and had approved. He then
entertained a second C of O for reasons that he portrayed as
being to us as an accomodation to the applicant and there were
wide differences between the two and unfortunately, none of us
can reconcile why there are such w de differences because we
don't have this application to look at it.

CHAI RPERSON GRI FFI'S: R ght.

MR CHAGNON W only have M. Bello's word as to
what he recalls and his recollection may or may not be on point.
I don't know. | know that sone things he didn't renenber. Sone
he has and so, in this case, |'m not sure that we should be
trusting anybody's nmenory on what a C of Osaid or didn't say.
Wiat we do know is that there was a C of O issued.

And then getting to the elderly devel opnent center,
| think it's totally inappropriate to be issuing C of O for
somet hi ng because it could be like a child or elderly devel opnent
center. Well, it could be like lots of things and | think it's a
dangerous practice to be |ooking at when there's definition, when

it says elderly, one has to assume there's a reason that that
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word is there and if there's reason, it should be given the
weight it's accorded. The reason elderly is there is because
it's there specifically to aid people who are aged and this
clearly is not the case in this facility.

I would suggest that this is not an appropriate
pat h upon which the BZA should follow I woul d suggest that
this is another use, an undefined use within the zoning code and
that the appropriate nmeasure should be one parking space for each
600 feet.

If not, | would suggest that the next itemis that
it's a school. It's providing training for adults. It's
providing themwith the ability to function within the comunity.
This is -- | think in case 16066 it became clear that that is
the function that they were doing and so and if that's the case,
they should be providing two parking spaces for each three
enpl oyees and teachers.

So, again, going back to the parking cal culation, |
think M. Bello at best has erred substantially in that the
parking spaces if it's 7,600 square feet that M. Bello has
nentioned a few times rather than 7,200, then that nay be 13
spaces that are required not 12.

CHAI RPERSON GRI FFI S: Ckay.

MR CHAGNON: That concludes ny rebuttal.

CHAI RPERSON GRI FFI'S:  Board Menbers, any questions

of that? Gkay. Do you want to flow seantessly into cl osing?
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MR CHAGNON: In closing, | would just ask the
Board to -- | would ask the Board to issue a bench decision that
this is not an appropriate C of O that there's no elenents of
this C of Othat should be entertained.

The el derly devel opnent center and child
devel opment center both have specific neanings under the code.
Child has always been defined. One would hope that elderly
shoul d take the sane definition as child or the sane neani ng that
it identifying a specific group upon which a preference is being
accorded by the zoning regul ations. That preference should be
granted in those cases where they neet the criteria either for
children or for the elderly. That special preference should be
accorded to those folks.

But, in this case, we've got a facility that is far
nore intensely used that an elderly or child devel opnent center.
You have a use that involves 15 buses that are comng daily.
Buses that stay. Two buses that are there basically around the
cl ock. This facility has no parking. They have no curb cuts.
They have no ability to get off the street where these buses can
park safety and where people can get on and off Metro buses
safety.

This facility is sited in a wong place. There's
just no ability to put this facility at that site in accordance
with the zoning regul ations.

The zoning regulations are there to protect the
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public. It's to protect ne and ny investnent in ny hone and to
protect the public in their safety. Their safety is not being
| ooked at when buses and things are not only jeopardizing the
safety of people getting on and off these buses, but people
attenpting to get on and off Metro buses. People attenpting to
drive north and sout hbound on 14th Street.

This is what the zoning regulations are for. This
is why there are parking requirenents. This is why there are
| oadi ng docks. This is why these facilities have these
requi rements when there's an intense use.

The el derly devel opment center use, you do not have
that intense use. You do not have these buses that are there
constantly and not just intermttently. Everyday for set hours
within the day. You do not have them staying for |long period of
time when people dropped -- assunming child care and elderly care,
people are either taking Metro buses, live in that area or live
in the close proximty to the site.

That's not the case here. W' re talking about
every person comng there <cones on sone form of land
transportation being private |and transportati on not being public
transportation. No one arrives on the bus. The enployees there,
they readily admt. M. Bello readily admts people routinely
exceed their limtations. These folks have been cited for
exceeding the limtations.

| suggest that this is a path that is not
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appropriate for the BZA to entertain, that the C of O that was
i ssued was issued in error and shoul d be revoked.
CHAl RPERSON GRI FFI'S: Thank you very nuch. Ckay.
First, let me address the fact you have requested a
bench decision on this. | think and I wll hear from other Board

Menbers that we would actually set this for a decision making

based on a couple of notions. One, the information that we've
requested | think wll be inportant in ternms of our own
deliberation and in order to fill out the entire record

Secondly, | think there are quite a few things that
need to be let's say digested that has come up today and | think
that would be inprudent at this point and this late hour after a
long day to rush into that.

And thirdly, we have |ost one of our nenbers of the
Board at 5:15 and he will be reading the record of the |ast hour
or so in order to vote

So, if there's not an objection to that, | think
that's the way we should proceed with this.

Ckay. Seeing that there's a consensus on the Board
to do that, let us go through sone of the information that we are
having submtted into the record and what we will keep the record
open to accept.

Now, M. Chagnon had requested that we accept and
forget -- anyway, but basically if |I'm not mstaken the entire

record of the previous appeals.
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I's that correct?

MR CHAGNON.  Yes.

CHAI RPERSON GRIFFI'S:  kay. | want to address that
first. ['m not sure how to go through this. One suggestion |
had is that M. Chagnon actually review that record and subnit
what he finds pertinent, but we seemto be -- | mean there would
be no reason why you wouldn't pick up the entire file and send it
inand all I"'mtrying to do is be judicious in -- in --

MR CHAGNON: | think that your suggestion's a good
one. I'm not sure the entire record is necessary, but there
certainly are, | think, some key elenments that | think the Board
woul d entertain as being relevant and inportant.

CHAI RPERSON GRI FFI S: Ckay. Do you want to just
enuner ate those now? Do you know of f hand?

MR CHAGNON Vell, at mnimum the District of
Col unbi a assessor's records which identify the specific parcels
and | think there's identification of the year of construction on
the District of Colunbia' s records. | think that would establish
that the warehouse that was built in between these two sites was,
in fact, construction built after 1958. | think that would be
i mportant.

CHAI RPERSON GRI FFI S: Ckay.

MB. BAILEY: M. Chairman, excuse ne.

CHAl RPERSON GRI FFI'S:  Yes, na'am

MS. BAI LEY: To nmake a cleaner record, all of our
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docunents are exhibited and perhaps, M. Chagnon can either cone
to the office or sonehow we'll nake arrangenents so he can give
the exact exhibit nunber because there may be nore than one
docunent or just elimnate any confusion. The exhibit nunber is
really what we would need to make a clean record of this.

CHAI RPERSON GRI FFI S: R ght . Absol utely agree.
However, what |'d like for ny purposes and also -- well, for ny
purposes is just to get an idea of the general -- the specific
information that you're looking at and then procedurally, vyes,
you are going to go to the record and get the exhibit nunber and
we will then have the exhibit nunber transferred over if we feel
it appropriate. But, | think what | want to do is just walk
through this and hopefully very quickly.

MR CHAGNON: One of the itens that may incorporate
all of this is the appeal that was or the original decision by
the BZA was appealed to the Court of Appeals in the District of
Col unbi a by the applicant.

| filed a response notion as an intervener. I

think that probably enconpasses a fair anount of all the data

that | felt was inportant. I'"d be happy to provide to you the
Boar d.

CHAI RPERSON  GRI FFI S: And that's the response
noti on?

MR CHAGNON: I can't renenber specifically what

the legal term was.
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CHAI RPERSON GRI FFI'S: R ght.

MR CHAGNON: But, it's some sort of a brief.

CHAI RPERSON GRIFFI'S: Do you see any problens with
that? GCkay. Yes.

MR ABDULLAH: W do have a problem with that.
W're not talking about -- now, we're not talking about 16752.
W' re tal king about the previous one that had nothing to do with
the current applicant. There was a change or intervening change
of law and, in fact, it was nooted out by the Court of Appeals
and the nmatter was dismissed by the Court of Appeals. So, what
we have here is not evidence, but rather his argument to I'd say
three Certificates of Cccupancy before.

CHAl RPERSON GRI FFI S Yes.

MR ABDULLAH  And now, we're going back to 1985

CHAl RPERSON (RI FFI'S:  Yes.

MR ABDULLAH  This is 2002. It was not sonething
that M. Bello looked at. He --

MR CHAGNON: Actually, we're talking about 1995
and we're tal king about the precedent established by this Board.
That precedent remains unchanged. The Board nade a decision
The fact that the Court of Appeals nooted it because the people
noved out and filed for bankruptcy and were gone, | don't think

is terribly relevant.
CHAI RPERSON GRI FFI S: Wll, what's the naterial

facts in your notion that would be prevalent to this case?
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MR CHAGNON I'mtrying to renmenber specifically
the attachments to it. That the attachnents had sone of the
excerpts from the actual testinony in case 16066. | believe it

has the findings of fact and concl usions of |aws case 16066 which
| believe are relevant to this because again, the Board nmade a
deci sion on basically identical issues.

MR ABDULLAH That's not correct. That was --
that was on whether or not there was a -- this was a general
office --

CHAl RPERSON GRI FFI'S: R ght.

MR ABDULLAH  -- or whether -- we actually had --
during the proceeding matter, we had a long discussion and we
filed a brief regarding a res judicata, the preclusive affect of
t hat . There was this issue called law of the case that was
rai sed. W're going through a back door sonething that this
Board has previously had to look at. Now, we're going to have to
look at this entire issue again by going not to the last natter
brought by this applicant but to the one that was brought to
applications ago and | believe that initial Certificate of
Qccupancy was issued back in either 1983 or 1985 and it clouds
the issue -- the record because now we're bringing --

CHAI RPERSON GRI FFI'S:  Ri ght .

MR ABDULLAH  -- just a lot of material and we're
going to want to bring in the opinion by the Court of Appeals and

all those subsequent briefing that we done. W don't believe
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that that's in the interest of getting to the issue of whether or
not this present Certificate of Cccupancy was properly issued.

MR CHAGNON: Wll, |1 think that that is not
accurate and | think what this Board is evaluating is that M.
Bello issued a Certificate of GCccupancy without |ooking at that
BZA opinion. There was a change of use and there continues to be
a change of use from a general office use to sonething else and
that -- that would -- you're trying to decide here just what is
that use and so, there's no issue here about there being a change
of use and that you then have to accord the parking space
cal cul ati on based upon this new use as opposed to a preexisting
use.

M. Bello has treated all of these as an original
use as a -- what do they call it? An adult devel opnent center.
That is what M. Bello issued all of these Certificate of
Qccupancy based upon no change of use. Al of the inspections
were done on no change of use and clearly, there is a change of
use.

MR ABDULLAH: M. Chair, we initially -- this
di scussion that we are now having cane about because you asked
M. Chagnon what did he want from 16752.

CHAl RPERSON GRI FFI' S Yes.

MR ABDULLAH  He's now going back to an entirely
different proceeding and wants to bring docunments from that.

That's not even responsive to you question. W shoul d perhaps
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have this discussion after we finish with his culling naterial
from 16752.

Am | correct, M. Chagnon, that we're tal king about
sonething that's not in that record?

MR CHAGNON No, | really don't think you are.
Because what | had filed was an immediate nmotion to have this
revoke in it's entirety right at the beginning and the Board was
not inclined to do that. The Board was inclined to have a
hearing and that's what we've done and | don't see anything that
says that's mutually exclusive to go take that case and devel op
the elements that were at that case that the BZA had already
found that this is the case. Fi ndings of fact, conclusions of
law at that site.

CHAI RPERSON GRIFFI'S: |I'mhesitant to just open the
door to take the entire record or even nost portions of it
because | think that this case that we have as | stated when we
started shoul d stand al one.

But, | have synpathy for M. Chagnon for having put
together what you are stating as redundant information for case,
you know, after case.

So, | amtrying to balance what we can allow with
efficiency, but also what wll, in fact, be pertinent to our
jurisdiction on this.

Let ne see if anyone has any guidance on that on

the Board or Ms. Sansone, if you have any direction for us.
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V5. SANSONE: M. Chairnman, one problem that we
have is that Board's order, the full decision that arose in the
appeal, 16 -- | forget what the nunber is.

MR CHAGNON:  066.

M5. SANSONE: 066. The Court of Appeals actually
vacated that order and what that neans is the Court of Appeals'
ruling is that the Board' s order has no |egal affect whatsoever.

So, it can't really be precedent. That only think it can really
stand for is the fact that at sone point in tine, the BZA heard
this case and nade a decision. But, as to what the decision was
or what the reasoning was, it just has no legal validity.

Now, if there is evidence in the file in terms of
tax assessnents or copies of permt applications and M. Chagnon
wants to maybe extract those and the Zoning Administrator have an
opportunity to look at them and address then, that mght be
hel pful, but it probably will not be helpful in deciding this
appeal to go over the old decision and the old notions and
briefing on the old decisions because that decision has no |ega
affect.

CHAI RPERSON GRI FFI'S:  Ckay. Thank you.

MR CHAGNON: M. Chair, if | may. One of the
reasons we're having this discussion is that case 16752 was
di sm ssed as noot. Now, if we were still dealing with case
16752, the link is directly there between case 16066. That was

the issue that was brought up. That was the issue that
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ultimately got dism ssed.

But, there had been a case and it was the rule of
the case and that there was res judicata issues to be dealt with.
Now, we're another Certificate of COccupancy downstream through
no fault of the ANC M. Bello issued a new certificate of
occupancy which basically nooted that case. So, you know, having
16066 not available sinply because we're further downstream |
think is an inappropriate argunent.

MR ABDULLAH  Again, that is not correct. There,
in fact, is no link between 16066 and 16752. They were different
persons. There was a different Zoning Adm nistrator. There was
a change of |aw There sinply was no |inkage other than the
linkage you tried to make. There was an opinion from the |egal
representative of the Board regarding that. There was a |ot of
briefing on that issue. | believe that to say that there was
anynore |link between 16066 and 16752 than there would be with
16839 is not accurate.

W' ve been down this road before. W' re tal king
about what -- the review of what the Zoning Administrator did
with regard to this application.

There is a linkage of at |east parties with regard
to the last two. That is not true with regard to the first one
16066 except that it was -- the only constant party was the
District of Col unbia.

MR CHAGNON:  Well, the ANC was a party in each of
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t hese. The ANC was represented in 16066 and supported the
appeal .

But, | think going to the core issue is --

MR ABDULLAH: M. Chagnon, that is no correct.

MR CHAGNON. Excuse ne.

MR ABDULLAH That is not correct.

MR CHAGNON:  You' Il have your opportunity.

MR ABDULLAH  Vell --

MR CHAGNON: | didn't interrupt you, M. Abdull ah.

MR ABDULLAH Wl I, yes, you have interrupted ne
and | have allowed you to speak because | think we have to nmake
sure at this stage at least I'm not giving testinony and you're
not . W're giving argunent and | think if you're saying
sonething that's not correct, |'ve got to be heard.

CHAI RPERSON GRIFFIS: Al right. Let's get through

MR CHAGNON: Then fi ne. Wiy don't you let ne
finish and then you can be heard.

| think 16066, M. Bello has identified that that
was an adult day treatnent program That's what was issued on
the Certificate of Cccupancy.

It was only on the second Certificate of Qccupancy
in 16839 that he's saying that it had always been treated as a
child/ el derly devel opment center.

Well, that's not what was on the Cof O On the C
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of O was adult day treatnent program That's what it said. The
16066 was appealing adult day treatnent program No issue there.

M. Bello's retroactive saying that that was al ways
going to be treated as a child/elderly devel opnent center. Ve
only have his word for that. The docunments say differently.

CHAl RPERSON GRI FFI 'S Ckay.

MR ABDULLAH: M s-characterizes what M. Bello
testified to. He was not in the Zoning Ofice at the tine of

16066. He has not given any testinony today with regard to that.

There was a change of |aw There's no |inkage
bet ween 16066 - -

CHAI RPERSON GRI FFI'S: R ght.

MR ABDULLAH -- and the |ast two.

CHAI RPERSON GRI FFI S: Ckay. I think | have the
answer to this. In 16066, the Exhibit Nunber 35 is listed as
intervener's proposed findings. I am going to have that

submitted into the record and what is included in that is -- |
won't go through all of it, but it is -- it is a site plan. It
is sone calculations on the lots and actually zoning regulations
and definitions and | think it's appropriate and | think it goes
to the issue that we're dealing with now and | think wll speak
to sone of M. Chagnon's issues.

| did not see reviewwing this file additional

substantive material pieces that would be necessarily utilized
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that have not been brought up today. So, | would leave it at
t hat.

MR HART: M. Chair.

CHAl RPERSON (RI FFI'S:  Yes.

MR HART: Excuse ne. I mssed the last say 15
seconds of your answer. Exhibit?

CHAI RPERSON (R FFI S: That's okay. It's Exhibit
Nunber 35.

MR HART: Thank you.

CHAl RPERSON GRI FFI'S:  Ckay.

MR ABDULLAH M. Chair.

CHAl RPERSON (RI FFI'S: Yes.

MR ABDULLAH: For clarification, this is from
16066 Exhibit 35?

CHAI RPERSON GRI FFI'S:  Correct.

MR ABDULLAH And what of that exhibit is being
brought in? The entire exhibit?

CHAI RPERSON GRIFFI'S:  What 1'mgoing to strike from
the record is actually the first three pages which is actually
the cover letter which speaks directly to the previous case, but
| don't see the direct link that brings us up to it. So, we got
the site plan, the calcul ations, and the zoning regs.

MR CHAGNON: Is that the one prepared by the
appel l ant? Because they prepared a site plan as well and |'m not

sure. I don't remenber any of the -- would it be possible for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

319

you to just hold it up? | mght recognize it.

CHAI RPERSON GRIFFI'S:  It's this one.

MR CHAGNON: Ckay. That was prepared by the
former operator of 5511 14th Street.

CHAI RPERSON GRI FFI S: Ckay. Let's quickly go to
Exhibit 34 before | |ose everybody in the room

MR CHAGNON:  Could | make a suggestion?

CHAl RPERSON (RI FFI'S:  Yes.

MR CHAGNON: Wiy don't | go ahead and pick out the
exhibits and M. Abdullah's free to object to it and then you can
deci de which ones you'll allow versus which ones you won't.

CHAI RPERSON GRI FFI S: I think that's great. You
can have that submitted. You can serve it on the governnent and
al so wus. W'll take any objections of the materials. ve'll
review it and then we will give notification of what is accepted
and what woul d be returned. Good.

Boy, we should have gotten to that half an hour
ago. |'msorry.

Ckay. What el se are we | ooking at for subm ssions?

MR ABDULLAH  The prior -- you request fromthe --

CHAI RPERSON GRI FFI' S: Yes.

MR ABDULLAH -- government the prior --

CHAl RPERSON GRI FFI S: Let ne go to M. Bailey
because she keeps an incredible list and if we nmiss anything, we

can add to it.
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MB. BAILEY: The résumé of M. Bello, M. Chairnan.

CHAl RPERSON GRI FFI'S: Correct.

M5. BAILEY: The definition of elderly based on the
dictionary that M. Bello uses in his office.

The two citations that have been issued by the
Zoning Administrator's office to the operator of the facility.

There was sone  discussion about provi di ng
verification of past predomnant use of the site and then the
last thing | have, M. Chairman, is M. Chagnon is to go through
both of the two cases that have been discussed here today and
choose the exhibits that he feels is appropriate. Submt that to
Staff and the Board will nake a decision as to what they wll
| eave in or take out.

CHAIl RPERSON GRIFFI'S: Ckay. Good. | would think
that we would request from M. Bello just a statement or
docunentation that would substantiate his analysis and process
that lead himto the verification of the predom nant or previous
use on the site.

MR ABDULLAH: That's not what we had devel oped.
You have requested previous Certificates of Qccupancy that had
been issued for those sites.

CHAl RPERSON GRI FFI' 'S Yes.

MR ABDULLAH It was the basis for the predom nant
use.

CHAI RPERSON GRI FFI'S:  Ckay.
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MR ABDULLAH Do you still want that?

CHAI RPERSON GRI FFI S: If that's the docunentation
of the verification, then so be it. Previous C of O

MR CHAGNON. M. Chair.

CHAI RPERSON GRI FFI' S: Yes.

MR CHAGNON: There were two other itenms that |
think I mentioned. | don't know if the Board was going to act on
them One was mi ddl e aged.

CHAI RPERSON GRI FFI'S: R ght.

MR CHAGNON: The definition in

Wbster's Dictionary of mddle aged and the other was a witten

eval uation of the parking that is grandfathered.

CHAl RPERSON  GRI FFI S: Ri ght. Cay. And |
appreci ate you bringing that up. Mddle aged, | don't think we
have -- | don't think we'll require that in that it would not
have gone into the analysis of M. Bello initially to look up a
word that didn't come into the zoning and didn't, therefore, need
a definition. So, unless others disagree with ne, | would nove
on.

MR CHAGNON. If | could point out, the reason for
that is --

CHAl RPERSON GRI FFI'S:  Yes.

MR  CHAG\ON: -- in the Wbster's Dictionary

definition it says peopl e over mddl e aged.

CHAI RPERSON GRIFFI'S: R ght.
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MR CHAGNON: And then niddle aged was, in fact,

defi ned.
CHAl RPERSON GRI FFI'S: R ght.

MR CHAGNON: As opposed undefi ned.

CHAI RPERSON GRIFFI'S: Right. And | understand what

your point is and where you're going with it. Wuat | have a hard

time is getting from what you want to see happen, how we

translate it into the pertinents for M. Bello's own deliberation

and process, standard operating procedures for himto be issuing

that C of O and | don't see how he would have gone down and

| ooked at -- if he had testified, you know, |ook | |ooked at the

definition of mddle aged, it would be absolutely appropriate,

but | don't see how we get himlooking to that definition.

MR CHAG\ON: Vll, | think what we're talking

about is under the zoning regul ations, Webster's Dictionary is

the default for the meaning.

CHAl RPERSON GRIFFI'S:  Yes, for the neaning of any

words undefined in the regul ations.

MR CHAGNON: R ght. And elderly is undefined.

CHAI RPERSON GRI FFI'S: R ght.

MR CHAGNON: And in Wbster's Dictionary at

in the one that | have, it specifically says references --
CHAI RPERSON GRIFFI'S: | understand the age.
MR CHAGNON: -- middle aged and --

CHAI RPERSON GRI FFI'S: R ght.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

| east

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

323

MR CHAGNON: -- puts it 40 to 60 years of age.

CHAI RPERSON GRI FFI'S: R ght.

MR CHAGNON: M. --

CHAI RPERSON GRIFFI'S:  And your testinmony is part of
the record and so -- and | think that's what -- two points, it
wi Il be redundant perhaps, not necessarily 100 percent redundant.
Again, |I'm going to stand by not requesting the mddl e aged
definition because | don't see how that went to the process of
M. Bello's operating procedure in issuing the C of Q

W have your testinony. You have testified to
that. The definition of elderly, it's in the record. Even your
oral testinony on mddle aged, it's in the record. So, we have
that to deliberate on.

But, it's inappropriate for me to get a definition.

MR CHAGNON But, my dictionary is not the
official dictionary.

CHAl RPERSON GRIFFI'S: | understand that.

MR CHAGNON: And that you made a point of and
that's the only reason | --

CHAI RPERSON GRI FFI S: And the official dictionary
woul d define undefined terns listed in the regulations. |t does
not say child, mddl e aged, and elderly. W're not striving for
a definition of mddl e aged. It actually goes to naking your
case, but | can't link you maki ng your case with the M. Bello's

process and then M. Bello's official definition of mddl e aged
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and that's where we have to leave it at this point because |
can't say it any other way.

The ot her issue brought up was -- huh? Ch, parking
cal cul ations. Calculations of parking and | think we do not need
a witten analysis because | think it's very clear once we get
the verification or further substantiation of the testinony given
out previous and the use, we go to 2101 and we will find where
and how t hat parking was cal cul at ed.

MR CHAGNON:.  Well, | think it's a fairly involved
formula. | nmean it involves an aggregation of the multiple uses
on the site and then those nultiple uses have to be allotted back
on the grandf at heri ng.

MR ABDULLAH. M. Chairman, we -- this was raised
during --

CHAl RPERSON (RI FFI'S:  Yes.

MR ABDULLAH -- the hearing. You nade a decision
from the bench that it would be addressed orally by M. Bello
whi ch he then proceeded to address. He was questi oned. There
was rebuttal and cross on his explanation as to how he made that
cal cul ati on. So, this is now being brought back up. This is
already asked and it was already -- it was decided by the Board
with regard to this request.

CHAlI RPERSON (RI FFI S: Yes. Ckay. And | would
agr ee. I would say we certainly could have had -- well,

what ever. More information involved. W did and | think what we
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have and in fact, you know, to re-ask basically for another
parki ng assessnent by the ZA I'm not sure we're getting anything
nore than actually what was presented today for this case and
actually in witten form So.

MR ABDULLAH: Before we continue, there was one
area that we didn't clarify and that was the process for
submission and rebuttal, the dates that material had to be
submtted by.

CHAI RPERSON GRI FFI'S: R ght.

MR ABDULLAH.  The tine period that we would have
to rebut and when the decision would be made as regards --

CHAI RPERSON GRIFFI'S:  Although ny Staff wants to --
or not ny Staff, the Ofice of Zoning Staff wants to bolt out the
door, they would not |eave before going through all of that. In
whi ch case we should turn to them now and see what dates we have

and then we will back away fromthat for subm ssions.

VICE CHAI RPERSON RENSHAW And | have, M.
Chairman, just one request that | get a copy of Council Menber
Fenty's letter that was referenced earlier and | asked for a

copy.

CHAI RPERSON GRIFFI'S: Cnh, indeed. Thank you very
much for bringing that up. That is also another piece fromthe
previous record that we can introduce into this.

MB. BAILEY: Well, we have that docunent avail abl e,

M. Chairman. So we can take care of that.
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CHAl RPERSON GRI FFI'S:  Fabul ous.

M5. BAILEY: It's just a few mnutes.

CHAl RPERSON GRIFFI'S: W' |l assume that it's done.

VI CE CHAlI RPERSON RENSHAW  Good.

V5. BAI LEY: I'm assunming, M. Chairman, we're
tal ki ng about a decision for May?

CHAl RPERSON GRI FFI' S Yes.

M5. BAILEY: Okay. And that would be May 7th which
woul d be a first neeting day.

Can the materials that have been requested be
provi ded by April 22nd, M. Chagnon and M. Abdullah. |Is that --

MR CHAGNON: To be perfectly honest, 1'm an
accountant and this entire day has been shot for ne and between
now and April 15th, 1've been working seven days a week since
January 12th. So, that would be hard for rme.

V5. BAI LEY: So, you want sonething later than
t hat ?

MR CHAGNON: Yes, give ne at |least ten days after
April 15th. The 25th, something |ike that would be fine.

MB. BAILEY: Wll, if that's the case then, a
decision could not -- because we need tine for response, M.
Chairman, so May 7th may not be an appropriate tinme.

You could either take it through a special public
neeting or set it for a decision in June.

CHAl RPERSON GRI FFI S: I'"'minclined to nove it to
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June unless the others are -- and let's err on the side of

caution and give M. Chagnon enough time to get
t hen adequat e responses.

M5. BAILEY: June 4th?

CHAI RPERSON GRI FFI S: Yes.

MS.  BAI LEY: May 13th, would that

you?

that done and

be better for

MR CHAGNON: Oh, that's plenty of tine.

V5.  BAI LEY: Ckay. So, May

subm ssi ons.

13th for the

CHAI RPERSON GRIFFI'S:  That neans you can sleep the

week after the 15th and then get up and deal with this.

V5. BAI LEY: M. Abdullah, My 20th responses if

any.
ABDULLAH:  That's May 20t h?
BAI LEY: Yes, sir.

ABDULLAH:  Yes.

& ® ® 3

BAILEY: And that's it, M. Chairnman. Just to

go over, May 4th is the decision, subm ssions by May 13th.

MR ABDULLAH | think a clarification.

M5. BAILEY: [|'msorry. June 4th.
MR ABDULLAH  June 4t h?
MB. BAI LEY: June 4th. June 4th

May 13t h submi ssions, May 20th responses.

deci si on dat e.

MR ABDULLAH: What about findings -- proposed
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findings of fact, when would they be due?

V5. BAI LEY: At the sane tine the responses were
due. May 20t h.

CHAl RPERSON GRI FFI S: Good and to be clear, we
woul d request that fromboth sides. M. Chagnon -- okay.

Anyt hi ng el se?

MR WASH NGTON:  What tinme June 4th?

CHAl RPERSON GRI FFI'S: Pardon ne.

MR WASH NGTON:  What tine is the decision for June

4t h?

CHAIRPERSON GRIFFIS:  Ch, indeed. I1'mglad you're
bringing that up. June 4th is our decision making. It's in the
nor ni ng. It starts at 9:00 a.m W have -- | don't have the
exact -- so, it's at 9:30? Qur decision nmakings? Ch, okay.
9:30, I'msorry. | don't know where it is on the schedul es, but

it would be called in the norning.

| guess we've been doing so many special public
nmeetings at 9:00 that |'mgetting used to getting called at that.
Ckay. So, 9:30 and then, of course, the agenda w |l be posted
so you'll know sonmewhat in the order or just to let you know that
our schedul e can change and adjust to the nonment of.

If there is nothing further, any other questions,
clarifications that are needed?

Ckay. VWll, then before | adjourn, | have to

absolutely thank you all for bearing through this for the |ong
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afternoon, but also the Staff that | think is probably going up
on 11 hours today and, of course, our Board that puts in their
Tuesdays is going close to that if not longer. So, with that, |
will adjourn the 26th of March 2002 afternoon hearing and bid you
all a great evening.

(Wher eupon, the neeting was concl uded at 6:45 p.m)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




